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United States Court of Appeals for the 
District of Columbia 


a. District Court of the United States 

For the District of Columbia 

Law No. 88895. 

Susan M. Hughes, Plaintiff, 
vs. 

The President and Directors of Georgetown College, a 

corporation, Defendant. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 In the District Court of the United States 
For the District of Columbia 

Holding a Law Court 

Law No. 88-895. 

Susan M. Hughes, 3249 N St. N. W., Plaintiff. 

vs. 

The President and Directors of Georgetown College, a 
corporation, Georgetown, D. C. Defendant. 

Declaration 

Suit for Damages, $25,000.00 
Filed May 7, 1937. 

First Count: 

The plaintiff, Susan M. Hughes, by her attorneys, Em¬ 
mett Leo Sheehan and Maurice Lanman, Jr., sues the de¬ 
fendant, “The President and Directors of Georgetown Col- 



o 

w 


GEORGETOWN COLLEGE VS. HUGHES. 


lege”, a corporation, for that, heretofore, to wit, Oct. 29, 
1934, the defendant was operating a hospital known as 
“Georgetown Hospital” in the District of Columbia, 
through its agents, servants, and employees, and the plain¬ 
tiff was engaged as a special nurse by a patient then in said 
hospital and in connection with her duties as such special 
nurse it became and was necessary for plaintiff to go about 
in the hallways and other parts of said hospital. 

And the plaintiff states that it then and there became and 
was the duty of the said defendant, its agents, servants, and 
employees conducting and managing the said hospital, to 
exercise ordinary care and prudence so as to avoid injuring 
and damaging the plaintiff and to do no act or thing which 
would damage or injure the said plaintiff. 

But, the plaintiff says that notwithstanding and unmind¬ 
ful of its duty in the premises the defendant, its agents, 
servants, and employees did then and there fail to exercise 
such ordinary care and prudence so as to avoid injuring and 
damaging the plaintiff and did carelessly and negligently 
conduct and manage said hospital in this, to wit: 

That while the plaintiff in connection 'with her du- 
2 ties as special nurse as aforesaid was proceeding 
with due care in a westerly direction along the hall¬ 
way in said hospital located on the second floor (N Street 
side) outside of the ward of said hospital commonly known 
as “Second Riggs”—which hallway and ward were and are 
connected bv a doorwav in which a swinging door was then 
in place and operating—the said defendant, its agent, ser¬ 
vant, and employee, did carelessly and negligently fail and 
omit to ascertain that the plaintiff was then and there in 
the said hallway outside of and immediately adjacent to 
said swinging door and in such position as to be struck by 
the swinging of said door outward into the said hallway, 
and did carelessly and negligently cause said swinging door 
to swing outward into said hallway with great force and 
violence so as to cause said door to collide with the per¬ 
son of the plaintiff with such force and violence as to knock 
plaintiff to the floor of said hallway of said hospital, and she 
■was then and there seriously and permanently injured, 
crippled, and damaged as follows: 

She sustained a fracture of the left femur at the neck 
thereof, and the upper end of the left femur was driven 
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upward so as to be permanently out of its normal position, 
and the shaft of said femur was and is permanently dis¬ 
placed and out of normal position and her left leg has be¬ 
come and will permanently remain crippled, abnormal, and 
shorter than her right leg and her locomotion in the past 
has been, and in the future will continue to be severely 
painful. 

She has become sick, sore, lame, diseased, disabled, and 
disordered, and has suffered great physical and mental 
pain and suffering in the past, and in the future she will 
continue to be sick, sore, lame, diseased, disabled, and dis¬ 
ordered, and to suffer great physical and mental pain. 

She has been permanently incapacitated by reason of 
the aforesaid injuries from pursuing her vocation as a pro¬ 
fessional nurse at any time or in any manner since the in¬ 
jury as aforesaid, and in the future she will be unable at 
any time or in any manner to again perform her vocation 
as a professional nurse, and she has in the past lost large 
sums of money by reason of her past inability to pursue 
her vocation as professional nurse, and in the future she 
will lose other and additional large sums of money 
3 by reason of her inability to pursue her vocation as 
professional nurse during the rest of her life. 

She has suffered a severe and permanent shock to her 
nerves and nervous svstem, and her nervous svstem has 

• 7 * 

been permanently impaired and injured. 

For a long time since the injury as aforesaid she has suf¬ 
fered loss of sleep and in the future she will lose sleep. 

She has incurred great expenses on account of medical, 
surgical, hospital, and nursing expense in the past, and in 
the future she will be obliged to incur other and additional 
medical, surgical, hospital, and nursing expense, all in an 
effort to be healed and cured of her injuries sustained as 
aforesaid. 

Wherefore, the plaintiff brings this suit, and sues the 
defendant for damages in the sum of Twenty-five Thousand 

Dollars, besides costs. 

• * * 

EMMETT LEO SHEEHAN 
MAURICE LANMAN, JR. 

Attorneys for Plaintiff 

• • • 
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4 Pleas 

Filed January 31,1938. 

1. For a Plea to the Declaration filed herein, and each 
count thereof, the defendant admits that it is a corporation 
and that at the time alleged in the Declaration it was oper¬ 
ating the hospital referred to therein: but the defendant 
says that it is an eleemosynary corporation, and that all 
of its funds are held in trust for charitable purposes and 
that the said hospital is owned and maintained by it solely 
for said purposes; that by an Act of Congress approved 
June 10th, 1844, the defendant was incorporated for the 
purpose of instructing youth in the liberal arts and sciences, 
and that its charter specifically provides that it shall not 
employ its funds or income, or any part thereof, for any 
purpose or object other than the purposes aforesaid; that 
the property of this defendant has been acquired by gift, 
devise or bequests, or by purchase with funds obtained by 
gift, devise, or bequests; that all departments of the de¬ 
fendant corporation, including the hospital referred to in 
the Declaration, are under the supervision of the Jesuit 
Priests and many of its instructors are members of the 
Jesuit Order and give their services without compensation; 
that the charges made to students for room, board and tui¬ 
tion, do not equal the cost of the services rendered to the 
students. None of the trustees of the defendant corpora¬ 
tion receive any compensation of any kind for themselves 
as such trustees, and all of the funds and revenues received 
by said corporation from gifts, bequests, devises, or from 
its paying students or any other source whatever, are ap¬ 
plied and apportioned either to the payment of salaries of 
some lay professors or the servants and agents necessary 
and required for the proper operation and management of 
the College, or to the payment for repairs and upkeep of its 
buildings, including the hospital referred to in the Declara¬ 
tion, or to the payment of other expenses necessarily in¬ 
volved in the management, operation and development of 
the said College so to enable the defendant to carrv out the 
purpose for which it was chartered. 

This defendant has not at any time had stockholders and 
does not and cannot declare or pay dividends to any person 
or corporation. 
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5 And defendant further says that in furthering the 

educational purposes for which it was created it es¬ 
tablished a medical school, and in 1897 established George¬ 
town University Hospital, the hospital referred to in the 
Declaration, for the purpose of placing the medical school 
of the University on the highest possible plane of science 
by making the members of its faculty the attending staff of 
the hospital, and for the purpose of providing clinical in¬ 
structions for its medical students, and at the same time 
providing care and medical attention for suffering human¬ 
ity. The said hospital is built with funds donated exclu¬ 
sively for that purpose, and it is in charge of the faculty 
of Georgetown Medical School, and in the care of the Sis¬ 
ters of St. Francis, who give their services without compen¬ 
sation. That the said hospital is open and ready to re¬ 
ceive, to the extent of its accommodations, all persons who 
are sick or injured, regardless of sex, race, creed, or con¬ 
dition in life, and many of its patients are treated, housed 
and fed without charge; that a limited number of private 
rooms are available in said hospital to those persons desir¬ 
ing extra accommodations and for the use of these rooms 
a charge is made; that the payments made by the paying 
patients do not equal the cost of the service by them re¬ 
ceived, much less the expenses for the management and up¬ 
keep of the said hospital; that the said hospital pays no 
dividends to anyone, and its revenues, which are ear-marked 
for the use of the said hospital exclusively, are derived from 
gifts, bequests, and devises, and from the Washington Com¬ 
munity Chest, and together with payments from paying 
patients, constitute a common fund which is held in trust 
to be applied to the purpose of said hospital. 

And by reason of the premises the defendant says that 
the plaintiff is not entitled to recover against it in this ac¬ 
tion. 

2. For a further Plea to the Declaration, and each count 
thereof, the defendant admits that the plaintiff, as a special 
nurse, was attending a patient in the hospital referred to in 
the Declaration and that she was in collision with a swinging 
door which led from the ward referred to in the Declaration 
to the hallway along which the plaintiff was walking; it 
denies all the other allegations of the said Declaration not 
herein specifically admitted. 
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6 And defendant says that the accident complained 

of was due entirely to the plaintiff’s own negligence, 
in that, she knew and was familiar with the manner in which 
the swinging doors in said hospital, and particularly the 
door referred to in the Declaration, operated and knew that 
the said door swung outward into the hall when anyone 
was leaving the ward, and notwithstanding her said knowl¬ 
edge she carelessly and negligently walked too close to the 
wall in passing the entrance to the ward and failed to keep 
any lookout for her own protection. 

For a further Plea to the Declaration, and each count 
thereof, the defendant says that the plaintiff by her own 
negligence contributed to the accident of which she com¬ 
plains, in that, she had full knowledge of the manner in 
which the swinging door, referred to in the Declaration, 
was constructed and maintained and operated, and knew 
that one walking close to the wall that divided the ward 
from the hallwav would be in danger of being struck bv the 
swinging door when some person was attempting to leave 
the ward; and notwithstanding her knowledge as aforesaid 
she negligently and carelessly walked too close to the said 
wall, and proceeded rapidly towards the entrance where 
said swinging door was hung, without keeping a proper 
lookout, or taking any precautions for her own protection. 

HENRY I. QUINN, 

Attorney for Defendant. 

y * # • 

Joinder of Issue on Second and Third Pleas 

Filed February 4,1938. 

• # • 

2. The plaintiff joins issue on the second plea of the de¬ 
fendant filed herein. 

3. The plaintiff joins issue on the third plea of the defen¬ 
dant filed herein. 

EMMETT LEO SHEEHAN 
MAURICE LANMAN, .JR. 
Attorneys for Plaintiff. 



GEORGETOWN COLLEGE VS. HUGHES. 


I 

8 Joinder of Issue on First Plea 

Filed July 26, 1938. 

The plaintiff having heretofore joined issue on the sec¬ 
ond and third pleas of the defendant, and the court having 
overruled the plaintiff’s demurrer to the first plea, the 
plaintiff now joins issue on the first plea of the defendant 
filed herein. 

EMMETT LEO SHEEHAN 
MAURICE LANMAN, JR. 
Attorneys for Plaintiff. 

Notice of Issue 

Henry I. Quinn, Esq., 

Attorney for Defendant, 

Woodward Bldg., Wash. D. C. 

Please take notice that issue is now joined on the first 
plea in the above entitled case. 

EMMETT LEO SHEEHAN 
MAURICE LANMAN, JR. 
Attorneys for Plaintiff. 

Note of Issue: 

Name of Plaintiff: Susan M. Hughes, 

Name of Defendant: The President and Directors of 
Georgetown College, a Corporation 
Attorneys for Plaintiff: Emmett Leo Sheehan, and Mau¬ 
rice Lanman, Jr. 

Attorney for Defendant: Henry I. Quinn. 

Order to Calendar 

The Clerk of the Court will please calendar the above- 
entitled case for hearing at the next term of court. 

EMMETT LEO SHEEHAN and 
MAURICE LANMAN, JR. 
Attorneys for Plaintiff. 
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9 Special Verdict 

Filed April 17, 1940 

This cause having come on for hearing' on the 15th day 
of April, 1940, before the Court and a jury of good and 
lawful persons of this district, to wit; 

George \Y\ Bassford .Joseph J. Hamm 

Robert L. Tinnin Rodney C. Daffer 

Mrs. Marie Gamaliel* Irwin J. Joyce 

Jacob Shulman Mary G. Hall 

Charles L. Piquette Miller \Y. Gieseking 

Hyman Katznell Gustav Escher 

who, after having been duly sworn to well and truly try 
the issues between Susan M. Hughes, plaintiff, and The 
President and Directors of Georgetown College, a corpo¬ 
ration, defendants, and after this cause is heard and given 
to the jury to answer the interrogatories submitted by the 
Court, they upon their oath say this 17th day of April, 1940, 
that to question Xo. One, which reads: 

Did Miss Ross open the swinging door in a negligent 
manner as alleged in the declaration? 

Their answer is: Yes. 

To question Xo. Two, which reads: 

Did the plaintiff negligently walk too close to the wall of 
the corridor when passing the swinging door? 

Their answer is: Xo. 

To question Xo. Three, which reads: 

What damage, in a fixed money sum, do you find the 
plaintiff has suffered from the injury ? 

Their answer is: Twenty Thousand Dollars. 

CHARLES E. STEWART, Clerk 
By J. WESLEY GARDXER, JR. 

Assistant Clerk 

By direction of Justice Proctor 

* ** * 

10 Memo Opinion 

Filed June 4, 1940. 

The plaintiff, Susan M. Hughes, was seriously and per¬ 
manently injured in Georgetown University Hospital while 
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about her duties as a nurse specially employed by a paying 
patient. A jury by special verdict found the injury to have 
resulted from negligence of a student nurse in the regular 
employ of the hospital. The defendant corporation is an 
eleemosynary institution. The hospital is one of the char¬ 
itable activities conducted by it. An insurance policy pro- 
tects defenda nt from any loss leg ally imposecTTn a tort ac¬ 
tion to the extent of ££5,000, besides the costs of" defense. 

Several defenses are urged against a judgment upon the 
verdict. The basic contention is made that defendant as 
a charitable institution is altogether immune from liability 
for torts of its employees in the course of their work, and 
alternatively that the plaintiff was a beneficiary of the 
charitv and as such excluded from recoverv against the 
institution. 

The argument for total immunity hinges upon the early 
English rule, based upon the so-called “trust fund theory” 
that recognition of liability would operate to wrongfully 
divert trust funds donated for charity. (Duncan vs. Find- 
later, 6 Clark & Finnellv’s Reports 894, Feoffees of Heriot’s 
Hospital vs. Ross, 12 Clark & Finnellv’s Reports 507, Holli¬ 
day vs. Vestry of St. Leonard, 11 Common Bench X. S. 
192) The doctrine found some support in this country led 
by the Supreme Court of Massachusetts in McDonald vs. 
Massachusetts General Hospital, 120 Mass. 432. It has 
met with favor by this court. Mattson vs. Columbia Hos¬ 
pital, Law 65825, Bauer vs. Childrens’ Hospital, Law 73184, 
Sundheimer vs. Georgetown College, Law 83333. However, 
there is no controlling decision in this jurisdiction. The 
theory upon which the rule is grounded requires its uni¬ 
versal application. It admits of no exception. Recipients 
of the charity and strangers thereto must be treated 
11 alike. All are barred. Hamburger vs. Cornell Uni¬ 
versity, 240 X. Y. 328, 338; Andrews vs. Y. M. C. A. 
(Iowa), 284 X. AV. 186, 189. The doctrine met with oppo¬ 
sition in England and was finally repudiated by the House 
of Lords in the related cases of Mersey Docks, etc, and 
Gibbs vs. P ierce, 11 H. of L. Cases 686. It lias often been 
severely criticised and rejected in thTsVeountry. Andrews 
vs. Y. M. C. A. supra, 189 and cases cited. Our courts 
have turned to other and varying theories which, in their 
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final analysis appear to rest upon the dictates of public 
policy. Ettlinger vs. Randolph Macon Coll ege, 31 Fed. 
(2nd) 869, 87CC A review of American cases shows a steady 
tendency to draw away from the concept of total immunity 
bv distinguishing: between beneficiaries and strangers to 
the charitv. Thus, todav we find the great weight of an- 
thority exempting charitable institutions from liability to 
recipients of the benefits extended by a charitable institu¬ 
tion. Judge Parker says in the case .just cited “It is sig¬ 
nificant that almost without exception the courts, while 
giving different reasons for the rule, have not hesitated to 
apply it where the one seeking to enforce liability against 
a charitable institution is one w_l i& jias. -accepted benefits 
. from it. ” (p. 872). See also Andrews vs. Y. M. C. A. supra, 
p. 192, 10 Anier. Jut*, p. C92. Strong considerations of 
natural justice dictate that one who receives and succors 
the sick and injured ought not be mulcted in damages by 
the recipient of his kindness for some careless act of a 
servant. Upon this concept has grown the idea of differ¬ 
entiating between beneficiaries and non-beneficiaries, so 
that today the great weight of authority favors immunity 
only as against beneficiaries of a charity. Thus a principle 
has been established which 1 am convinced is sound and 
just. I do not think immunity should go further. I agree 
with the second circuit court of appeals that “whatever 
may be the correct doctrine where the injured plaintiff is a 
recipient of the bounty of an eleemosynary institution, we 
have no difficulty in deciding that irresponsibility should 
not be extended to the tortious infliction of damage upon 
strangers. J4 Fed. (2nd) 927, 929. 

12 The present case then is'rectficecTto the question, 

was plaintiff a stranger to the charity? For the de¬ 
fendant it is argued that the patient employing plaintiff 
was a beneficiary lienee she, the nurse, partook of the same 
status. There are cases, however, which hold the hospital 
liable to a paying patient. It is also argued that by al¬ 
lowing plaintiff to come upon and use the premises to carry 
on her vocation as a nurse she was given a distinct advan¬ 
tage by the hospital, which independently of her relation¬ 
ship to the patient put her in the category of a beneficiary. 
Assuming, though not deciding, that the patient was a bene¬ 
ficiary it does not follow that a like relationship attaches 
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to the nurse. The hospital was established and maintained 
to provide “care and medical attention for suffering hu- 
manity”. It was not established or conducted to afford a 
place of employment for trained nurses. They were not the 
objects of its beneficent efforts. The patients were. Ex¬ 
tension of the facilities of the institution to nurses, called 
in to attend particular patients who could afford the ex¬ 
pense, was but a reasonable, if not necessary incident in so 
conducting the institution as to best carry out the char¬ 
itable intent. It was a method commonly adopted to make 
a hospital of greatest service to suffering human beings 
who have been taken in for care and treatment. Like regu¬ 
lar employees, the presence of trained nurses specially 
employed by individual patients is essential to a hospital 
in seeking to fulfill its merciful aims. The cases strongly 
support the view that employees of a hospital are not bene¬ 
ficiaries but strangers to the charity. 10 Amer. Jur. 703. 
By what logic then can special nurses be put in the oppo¬ 
site class? 1 think a contrary view results from failure to 
keep clearly in mind the particular charitable purpose of 
the institution and the persons who fall directly within the 
particular class for whom the benefactions are intended. 

Thev onlv should be treated as beneficiaries. Others are 
%> •> 

strangers to the charity, even though incidental circum¬ 
stances may bring them into some relationship or contact 
with its activities. Thus in Sisters of Charitv etc. 
13 vs. Duvelius, 123 Ohio State 52, a special nurse was 
held to be a stranger to the charity. Likewise in 
Marble vs. Nicholas Senn Hosp. etc., 102 Neb. 343, as to a 
doctor attending a patient; Cohen vs. General Hosp. etc., 
113 Conn. 188, as to visiting husband; McLeod vs. St. 
Thomas Hosp., 170 Tenn. 423, as to visiting wife; Hosp. 
etc. vs. Thompson, 116 Ya. 101, as to a friend accompany¬ 
ing patient to hospital. See also the very recent case of 
Andrews vs. Y. M. C. A., 284 (Iowa) N. W. 203, as to a 
carpenter employed by the AY. P. A. temporarily working 
in a building of the charitable institution. This opinion 
elaborately discusses the whole subject of the liability of 
charitable institutions for negligence of employees. In 
preparing this memorandum no attempt has been made 
to list all cases bearing upon the points involved, for they 
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are very numerous. Many are reviewed in the Andrews 
ease. 

It is further contended that the proof failed to show neg¬ 
ligence on the part of defendant’s employee and did show 
negligence by the plaintiff which either was the sole cause 
of the accident or a contributing factor, hence that a ver¬ 
dict should have been directed for defendant. These ques¬ 
tions were carefully considered before submitting them to 
the jury upon the special interrogatories. I still think the 
evidence raised substantial issues of fact upon these mat¬ 
ters; therefore that they were properly left to the jury. 

The question arising out of the fact that defendant is 
protected by liability insurance involves consideration of 
vital contract rights and fundamental principles of law and 
justice. In view of conclusions reached in plaintiff’s favor 
it becomes unnecessary to deal with that question now. 

Judgment will be entered for plaintiff for the amount of 
damages found by the jury, with usual costs. 

So ordered. 

(Sgd) JAMES M. PKOCTOR 

Justice 

Dated: June 4, 1940. 

# * * 

14 Judgment on Special Interrogatories 

Filed June 4, 1940 

Upon consideration of the answers made by the jury to 
the special interrogatories submitted to them at the trial 
of this cause on April 17. 1940, it is this 4th day of June, 
1940, ordered that judgment be entered thereon in favor 
of the plaintiff in the sum of Twenty Thousand ($20,000.00) 
Dollars. 

Wherefore, it is Adjudged this 4th day of June, 1940, 
that Susan M. Hughes, plaintiff, recover of The President 
and Directors of Georgetown College, a corporation, de¬ 
fendant, the sum of Twenty Thousand ($20,000.00) Dollars 
together with costs. 

CHARLES S. STEWLART, Clerk 
By .1. WESLEY GARDINER, JR. 

Assistant Clerk 


By Direction of Justice Proctor. 
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15 Motion to Set Aside Verdict and Judgment in Favor 
of the Plaintiff, and for Judgment to be Entered in 
Favor of the Defendant, or for a New Trial. 

Filed J ime 14,1940. 

Now comes the defendant, by its attorney, and moves 
the Court to set aside the verdict and judgment in favor of 
the plaintiff heretofore returned and entered herein, and 
to enter judgment in its favor in accordance with its mo¬ 
tion for a directed verdict, or in the alternative to grant it 
a new trial. The grounds in support of this motion are as 
follows: 

1. The motion for a directed verdict in favor of the de¬ 
fendant should have been granted because, 

(a) All the testimony in the case taken in the light most 
favorable to the plaintiff did not establish any negligence 
on the part of the defendant, 

(b) Did establish negligence on the part of the plaintiff, 
and, 

(c) Established that the defendant was a charitable in¬ 
stitution immune from liability for the alleged tort. 

2. The verdict in this case was contrary to the evidence 
and the law. 

3. It is apparent from the verdict of the jury that it was 
swayed purely by sympathy for the plaintiff and ignored 
the evidence in the case. 

4. The verdict was excessive. 

And for other reasons which will be presented in argu¬ 
ment on this motion. 

HENRY I. QUINN, 

Attorney for Defendant. 

16 

Memorandum in Opposition to Motion of Defendant to Set 
Aside Verdict and Judgment in Favor of the Plaintiff, 
and for Judgment to be Entered in Favor of the Defen¬ 
dant or for a New Trial. 

Filed June 14, 1940 

1. Plaintiff states that the Court’s action in denying the 
motion for a directed verdict in favor of the defendant was 
clearly in accordance with law' because: 
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(A) All the testimony in the ease clearly showed the 
defendant to be guilty of negligence proximately causing 
the injury of plaintiff as alleged in the declaration. 

(B) All the testimony showed the plaintiff free from any 
negligence of unv kind. 

(C) Showed that the actualities of its operations and the 
circumstances of the case made it liable for the injury and 
damage suffered by the plaintiff. 

2. The verdict is in accordance with the evidence and 
the law. 

3. The jury followed the law and the evidence in arriv¬ 
ing at a verdict in accordance with law. 

4. The verdict was not excessive, because: 

(A) Over $16,000 loss of wages actually proven and 
loss undisputed by defendant. 

(B) Over $1,600 actual expenses incurred by plaintiff, 
and undisputed by defendant. 

(C) Approximately $2500.00 prospective expense will 
be incurred for a reconstruction operation, if the hazard¬ 
ous risk of such operation is ultimately undertaken. 

(D) Serious and permanent injury and crippling suf¬ 
fered by plaintiff, and wholly undisputed by defendant, to¬ 
gether with pain and suffering incident thereto. Total per¬ 
manent disability of plaintiff proven and not disputed by 
defendant. 

5. The issues raised by the pleadings and the evidence 
in the whole case were properly submitted to and decided 

by the jury under the special verdict. 

17 6. The court properly disposed of all matters 

raised in the motion for a directed verdict. 

Boaze v. Wind ridge and Handy, Inc. 70 App. D. C. 24 
(Jan. 1939) 

Speirs v District of Columbia, 66 App. D. C. at p. 195. 
and the material set forth in brief of plaintiff submitted for 
consideration of the court in disposing of the motion for 
directed verdict. 

7. And for other reasons which will be presented at the 
hearing of this matter. 

EMMETT L. SHEEHAN 
JOHN A. K. DONOVAN 
Attorneys for Plaintiff 
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18 Order Overruling Motion to Set Aside Verdict and 
Judgment in Favor of the Plaintiff, and for Judg¬ 
ment to be Entered in Favor of the Defendant, or 
for a New Trial. 

Filed June 21, 1940. 

Upon the coming on for hearing of the motion to set aside 
verdict and judgment in favor of the plaintiff, and for 
judgment to be entered in favor of the defendant, or for a 
new trial, which motion was filed herein by the defendant, 
it is this 21st day of June, 1940, ordered that the said mo¬ 
tion be and the same is hereby overruled. 

CHARLES E. STEWART, 
Clerk. 

(Sgd) 

By J. WESLEY GARDNER, Jr. 

Assistant Clerk. 

By Direction of Justice Proctor. 

19 

Notice of Appeal 
Filed June 25, 1940. 

Notice is hereby given this 25th day of June, 1940, that 
the defendant, The President and Directors of Georgetown 
College, a Corporation, hereby appeals to the United States 
Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 4th day of June, 
1940, in favor of plaintiff, Susan M. Hughes, against said 
Defendant, The President and Directors of Georgetown 
College, a Corporation. 

HENRY I. QUINN 
Attorney for Defendant, 

The President and. Directors of Georgetown 
College, a Corporation. 


Order Extending Time for Filing Record on Appeal 

Filed Aug. 1, 1940 

Upon motion of counsel for defendant and counsel for 
plaintiff consenting thereto, it is by the Court this 1st day 
of August, 1940, 
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Ordered, that the time for filing the record on appeal and 
docketing the above entitled cause in the United States 
Court of Appeals for the District of Columbia, originally 
due to be filed and docketed with said Court of Appeals on 
August 3rd, 1940, be and the same is hereby extended to 
September 3rd, 1940. 

JAS. W. MORRIS 

Justice 

I consent to the above order: 

EMMETT LEO SHEEHAN 
Attorney for Plaintiff. 

9 # * * 

Order Extending Time for Filing Record on Appeal 
Filed Aug. 31, 1940 

Upon motion of counsel for defendant and counsel for 
plaintiff consenting thereto, it is by the Court this 31st day 
of August, 1940, 

Ordered, that the time for filing the record on appeal 
and docketing the above entitled cause in the United States 
Court of Appeals for the District of Columbia, due to be 
filed and docketed in said Court of Appeals on September 
3rd, 1940, be and the same is hereby extended to Septem¬ 
ber 23rd, 1940. 

JENNINGS BAILEY 
Justice 

I consent to the above order: 

EMMETT L. SHEEHAN 
HENRY I. QUINN 

Attorneys for Plaintiff and Defendant 

* # # 

Order as to Exhibits 
Filed Aug. 31, 1940 

By consent of the parties hereto, it is by the Court this 
31st day of August, 1940, 

Adjudged, Ordered and Decreed, that all such original 
exhibits and parts of exhibits of both plaintiff and defen- 
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dant as may be designated for use in the Transcript of Rec¬ 
ord to be certified to the United States Court of Appeals 
for the District of Columbia, may be transmitted to said 
court and so used in connection with preparing the said 
record. 

JENNINGS BAILEY 
Justice 

We consent: 

EMMETT L. SHEEHAN, 

Attorney for Plaintiff. 

HENRY I. QUINN, 

Attorney for Defendant. 


Memorandum 

September 7-1940. 

Supersedeas bond on appeal ($22,000.00) approved and 
filed. 

* # • 

Statement of Points Relied On 
Filed Sept. 10, 1940 

1. The Court erred in refusing to direct a verdict for the 
defendant. 

2. The Court erred in overruling defendant’s motion to 
set aside the verdict and to enter judgment in favor of the 
defendant, or to grant a new trial. 

(Sgd) HENRY I. QUINN 
Attorney for Defendant-Appellant 
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Statement of Evidence 

Filed Sep 12 1940 

Washington, D. C. 
Monday, April 15, 1940. 

The above-entitled cause came on for trial before Mr. 
Justice James M. Proctor at 10 o’clock a. m. 

Appearances: 

Emmett Leo Sheehan, Esquire; 

Maurice Lanman, Jr., Esquire; and 
John A. K. Donovan, Esquire, 
for the plaintiff. 

Henry I. Quinn, Esquire, 

Richard W. Galiher, Esquire, 
for the defendants. 


Proceedings 

(A jurv was duly selected and sworn, consisting of the 


following:) 

George P. Bassford, 
Robert L. Tinnin, 
Mrs. Marie Camalier, 
Jacob Shulman, 
Charles L. Piquette, 
Hyman Katznell, 


Joseph J. Hamm, 
Rodney C. Daffer, 
Irwin I. Joyce, 

Mary G. Hall, 

Miller W. Gieseking. 
Gustav Escher. 


Where-upon proceedings were had as following. 

Mr. Sheehan: Mr. Quinn and I have agreed that this 
drawing, plaintiff’s Exhibit A, showing the hospital 
25 ward plan and measurements of wards, hallway, 
and doors, including the swinging door involved in 
the accident, may be received in evidence without formal 
proof. 

The Court: Very well. 

Susan Marie Hughes, the plaintiff, was produced as a 
witness in her own behalf, and, having been first duly sworn, 
was examined and testified as follows: 
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Direct Examination 
By Mr. Sheehan: 

Q. You are Miss Susan Marie Hughes? A. That is right. 

Q. What is your profession, Miss Hughes? A. Profes¬ 
sional nurse. 

Q. Professional nurse? A. Graduate. 

Q. When is the last time that you worked as a profes¬ 
sional nurse? A. October 28, 1934. 

Q. Nursing Miss Porter? A. Yes. 

Q. In your capacity as a professional nurse I take it that 
you nursed at all of the different hospitals in the city at 
one time or another? A. All but the Episcopal. 

Q. What ? A. I have nursed at every hospital in Wash¬ 
ington except at Episcopal. 

Q. You nursed at every hospital in Washington except 
Episcopal. Also in private homes? A. Yes. 

Q. And you have received calls from the Nurses Reg¬ 
istry, I take it? A. Yes. I did. 

Q. Now, coming to about the 17th day of October, 
26 1934, did you receive a call from the Nurses Regis¬ 

try? A. Yes. I did. 

Q. As a result of that call what did you do? A. I re¬ 
ported for duty. 

Q. At Georgetown Hospital? A. At the hospital. 

Q. Whom did you see there? A. Sister Euphrasia, Su¬ 
perintendent of Nurses. 

Q. What did you learn as to your employment? A. She 
gave me the patient’s name and gave me directions of what 
I was to do and that I would receive pay. 

Q. That you would receive pay? A. Yes. From the 
Compensation. 

Q. That your pay was good? A. Yes. 

Q. She gave you to understand, did she, that Miss Porter 
was a compensation case? A. Yes, sir. 

Q. And that there would be no question about your 
being paid for your services that you rendered to Miss 
Porter? A. Yes. 

Q. And were you paid? A. Yes. 

Q. At the full rate? A. Yes. 
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Q. Now, did the Sister indicate that you were to have 
the customary use of the facilities of the hospital in taking 
care of Ruth? A. Yes. 

Q. Now, coming to the morning of the 29th day of Oc¬ 
tober, 1934, describe what you did from 7 a.m. on. A. I 
gave the patient routine care and left to tidy up the bedside 
tables. 

Q. You were to go off duty at what time? A. Eight 
o’clock a.m. 

27 Q. You had gone on the night before at 8 p.m.? A. 
Yes, sir. 

Q. It was 12-hour duty? A. Yes. 

Q. Now, at or about 7:30 a.m. did you have occasion to 
go to the utility room for any purpose? A. Yes. I took 
the drop light there to leave the place straight and in order 
for the dav. 

Q. Then did vou proceed to return to vour patient? A. 
Yes. 

Q. Do you recognize this drawing as the surgical ward 
(handing a paper to the witness) ? A. Yes. 

Q. And this (indicating) as the medical ward. A. Yes. 

Q. And this (indicating) as the west entrance of the ward? 
A. Yes. 

Q. There is a large open space between the two? A. Yes. 

Q. Incidentally, it is so arranged that it may be closed on 
occasion? A. Yes. 

Q. Do you recognize this as being a swinging door (indi¬ 
cating) ? A. Yes. 

Q. Now, would you state whether the conditions as de¬ 
picted by that map are the same as those which obtained 
at the time of this accident ? A. Yes. 

The Court: Is there any question about that? 

Mr. Quinn: No. 

The Court: Then don’t bother with that. 

By Mr. Sheehan: 

Q. There was a door on this—This (indicating) repre¬ 
sents the door? A. Yes. 

28 Q. With the glass screen wire. 

Now, you proceeded back to your ward—you pro¬ 
ceeded down the corridor in westerly direction? A. Yes. 
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Q. As you passed this swinging door did anything unusual 
happen? A. Yes. After I passed the door, the door was 
swung open by a pupil nurse and knocked me off my feet. 

Q. The door struck you? A. Yes. 

Q. Do you know about where you landed, Miss Hughes? 

The Court: Move the board up a little closer to her. 

The Witness: Bring it up this way a little bit, Air. Shee¬ 
han. 

(The blackboard was moved closer to the witness.) 

By Mr. Sheehan: 

Q. Miss Hughes, you can see the map all right? A. Yes. 

Q. With respect to the west edge of the swinging door and 
to the east edge of this door on the opposite side of the hall 
where did you land? A. I landed on my back beside of the 
wall, closer to this door (indicating) than I was to that (in¬ 
dicating), with my feet toward the swinging door and my 
back agen this side of the hall (indicating). 

Q. Where was your head, if you remember? A. When I 
fell, I fell and I struck agen the wall of the hall. 

Q. The hall opposite that door? A. Yes. The opposite 
wall from the one that the door was in. 

Q. In other words, you fell at this point (indicating)? 

A. Yes. With mv feet toward—mv head toward this door 

•> * 

and my feet— 

29 Q. Your head toward this door and your feet 
toward this way (indicating)? A. Yes. 

Tlie Court: Is that a sketch of the door down below? 

Mr. Sheehan: Yes, Your Honor. If I did this incorrectly, 
you correct me. 

There is only one swinging door. That was this door 
that swings out from the medical ward and swings back into 
tlie medical ward. The door on the opposite side of the 
hall, about 8 feet farther up, swings inward only. 

The Court: What is that sketch down there (indicating) ? 

Mr. Sheehan: This is an elevation view of the swinging- 
door itself. 

The Court: What does that consist of? 

Mr. Sheehan: That consists of—this panel consists of a 
glass transom at the top— 

Mr. Quinn: Pointing to the doorway. 
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Mr. Sheehan: —a glass transom at the top, which, of 
course, is stationary. Then the swinging portion of the 
door consists of a fine wire mesh and then a wooden panel 
across, 4 inches wide. Then non-transparent glass, with 
the difference between 2 feet 9 and 5 feet 6. That would 
be about 30 inches. Then another wood panel across, and 
then the lowest section is large wire mesh material which 
can be seen through. 

This glass (indicating) is non-transparent. This wire 
mesh starts about 5 feet 10 from the floor and goes upward. 
Five feet plus the 4 inches wooden portion. 

By Mr. Sheehan: 

Q. Now, Miss Hughes, as you proceeded westward in the 
corridor, what part of the hall— 

The court: Stand over here, Mr. Quinn. 

Mr. Quinn: I just wanted to notice that sketch. I think 
probably we can have a sketch at the lunch. I didn’t 
30 notice that other sketch. I think they have got the 
wrong door. 

Mr. Sheehan: I am willing to go there and verify it, Mr. 
Quinn. 

Mr. Quinn: When did you make that sketch? 

Mr. Sheehan: I made it on Good Friday past. 

M r. Quinn: Naturally—if you went to some other ward— 
I think the door now is a different kind. 

The Court: Suppose we let you gentlemen check up on 
that sketch that vou made. 

By Mr. Sheehan: 

Q. Now, as I understand your testimony, the door over¬ 
took vou and struck vou from behind; is that correct? A. 
Yes. 

Q. Now, what part of the corridor were you in as you pro¬ 
ceeded in this westerly direction? A. I was near the cen¬ 
ter, but I was on the right side of the hall, because we had 
been taught in training to always keep to the right. 

Q. You were in the center, just to the right of the center? 
Is that correct. A. Yes. 

Q. Miss Hughes, do you know how far past this edge out 
in this direction you were when you were hit (indicating on 
a gate in the courtroom railing) ? About how far? 

The Court: Do you mean to treat that as a door? 
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By Mr. Sheehan: 

Q. Treating this as a door, swinging around. A. I wasn’t 
so far past it. 

Q. As far as this (indicating) ? A. I was that far. 

Mr. Quinn: I didn’t hear that. 

The Court: Speak a little louder. 

By Mr. Sheehan: 

Q. Do you know about how far you were when the door 

struck vou? A. I would sav probablv 15 inches. 

31 Q. Do you mean over here (indicating)? A. No. 

Q. Or over here (indicating)? A. No. Over this 
other side of the door (indicating). 

Q. Down this way (indicating) ? A. Pull the gate this 
way (indicating). 

(Mr. Sheehan moved the gate as requested.) 

Mr. Sheehan: That is, straight out. 

By Mr. Sheehan: 

Q. How far down the hall were you when the door struck 
you, if you know? A. Well, I would say I was just about 
where you are at now, in front of the gate. That is all I 
can tell. 

Q. Just about there (indicating)? A. That is the way. 

By Mr. Quinn: 

Q. Right here (indicating)? 

Mr. Sheehan: Where? 

Mr. Quinn: Where you were. 

The Witness: Down there (indicating). 1 couldn’t tell 
you about the feet. That I don’t know. 

By Mr. Sheehan: 

Q. You don’t know where you were? A. No. I don’t know 
how many feet I was apast the door. 

Q. But you are sure that the door overtook you and struck 
you? A. Why, sure. I know the door struck me. 

Bv the Court: 

* 

Q. What he wants to know is, Are you sure that it struck 
you from the rear? A. Oh, yes. It struck me from the rear. 
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Bv Mr. Sheehan: 

Q. You fell forward, Miss Hushes? A. Yes, T did. 

32 Mr. Sheehan: That is as far as I will go at this 
time. I will reserve the right to recall her. 

The Court: Yes. Very well. 

Cross-Examination 
By Mr. Quinn: 

Q. Miss Hughes, what portion of your body did the door 
hit against? A. Really I couldn’t tell you; it was so sudden, 
whether it struck me on the shoulder, down here (indicat¬ 
ing), whether it struck here me on the shoulder (indicat¬ 
ing) or my hi]). I don’t know where on my body. It struck 
me with so much force that I couldn’t possibly tell where it 
struck me. 

Q. Do you remember stating after this accident happened 
that it struck your right shoulder? A. Xo. 

Q. You don’t? 

(Xo response.) 

Mr. Quinn: Will you mark that for identification, two 
pages ? 

(The paper referred to was marked “Defendants’ Ex¬ 
hibit 1 for identification, page 1 and page 2.”) 

Mr. Sheehan: Let me see it. 

Mr. Quinn: Just a minute. I just want to use the signa¬ 
ture. 

By Mr. Quinn: 

Q. Miss Hughes, that is your signature to the first and 
second pages—“S. Marie Hughes”—this one here (indi¬ 
cating) ? A. I know 1 did not sign anything with lead pencil. 

Q. What is that? A. I didn’t sign anything with lead pen¬ 
cil that I know anything about. 

Q. Is that your signature? A. Yes. The “Marie Hughes” 
is my name. Yes. 

33 Q. But didn’t you write it? Isn’t that your writ¬ 
ing? A. I don’t have my glasses on, so— 

Q. No, Miss Hughes. Do you identify that as your sig¬ 
nature? A. Yes. That is my name 
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Q. No. A. But I don’t remember ever signing a paper 
with a lead pencil. 

Q. Wouldn’t you say that that is your handwriting in 
that part, that “S. Marie Hughes”? You would not deny 
that, would you? A. No. It is, as far as I know: but I 
don’t remember ever using a lead pencil to sign my name. 

The Court: The question is whether, looking at it, it 
seems to be your signature. 

By Mr. Quinn: 

Q. Looking at it now, whether it is in lead pencil or ink, 
it is your signature, isn’t it? A. Yes. It is. 

Q. You wrote that? A. Yes. I wrote that. 

Q. Did you slip at all when you were going down the hall ? 
A. I beg your pardon? 

Q. Did you slip at all when you were going down the hall? 
A. No, Air. Quinn. 

Q. You mean, then, that the door hit you when it swung 
out in this position here (indicating), just as you were pass¬ 
ing? A. Yes. 

Q. And you landed over here (indicating), with your feet 
toward the door and your head in toward here (indicating) ? 

A. Yes. 

34 Q. Is that correct? A. Yes. 

Q. And your feet didn’t slip at all at that time? It 
was just the force of the door hitting you that caused this. 
A. It was the door hitting me that knocked me off my feet. 

Q. Did it knock you off your feet? A. Yes. It knocked 
me clear back on the other side of the hall. 

Q. Did you see the door opening, and then, while walking 
close to the wall, make an attempt to hurry aside from the 
door and slip? A. No, sir. 

Q. You did not? A. No, sir. 

Q. How were you walking when you were walking down 
the hall? Were vou walking slowlv or fast? A. I was walk- 
ing slow. 

Q. Walking slow. And where were you going? A. Going 
down to go in the door, the west door, to go back in the 
ward where the patient was that I was nursing. The pa¬ 
tient was in the surgical ward. I was coming down to come 
in this door. 

Q. Is that this door here (indicating)? A. No. That is 
the hall door. That goes in the surgical ward. 
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Q. You were going to go in the surgical ward? A. Yes, 
sir. The patient that I had was in the surgical ward. 

Q. Now, did you talk to Miss Koss after this accident, this 
student nurse? A. She came to me when she—wanted to 
pick me up; said she was very sorry that she had hit me with 
the door. 

Q. Did you later on, when you had been put to bed, talk 
to Miss Ross? A. Not about the accident, I didn’t. 

35 Q. Didn’t you tell Miss Ross it was your fault; that 
it was not her fault; that you were walking too close 

to the wall? A. Xo. 

Q. Don’t you remember telling her that? A. Xo. 

Q. Did you talk to Miss Sandmaier after the accident? 
A. There was nothing said about my falling. I talked to 
Miss Sandmaier, because she helped to put me in bed. But 
there was nothing said about my falling. 

Q. Did you have Dr. Cahill treat you after this accident? 
A. Yes, Mr. Quinn. 

Q. You told Dr. Cahill that you were responsible for your 
injury? A. Xo. He never asked me. 

Q. Didn’t you tell Dr. Cahill that you slipped on the floor? 
A. Xo, sir. I never told Dr. Cahill that, because I didn’t 
slip. I was hit by the door and knocked down. 

Q. You didn't slip after the door touched you? You were 
just knocked off your feet by the force of the door? A. I 
was knocked off mv feet and struck the opposite side of the 
hall. 

Q. In other words, you were going down, going west— 
A. Yes, sir: 

Q. —and this door swung open and hit you, and it just 

knocked vou off vour feet, and vou fell over with vour head 
* • ' • » 

over toward the other wall? A. Yes. 

Q. Is that it? A. Yes, sir: 

Q. I ask you to look at that statement here, that last para¬ 
graph on the first page, and read it (handing the wit- 

36 ness Defendants’ Exhibit 1 for identification). 

(The witness did as requested.) 

Q. Did you tell the gentleman who took that statement 
from vou that the door hit vour right shoulder and vou 
were unable to hold your balance? A. No, sir. 

Q. Because of the polished floor? A. No. I didn’t. 
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Q. You didn’t tell him that? A. No. I didn’t. 1 was in 
so much pain that I didn’t tell him that, I know. 

Q. Miss Hughes, had you received your training in the 
Georgetown Hospital? A. Yes, sir. 

Q. When you became a nurse? A. Yes, Air. Quinn. 

Q. And how many years did you spend at Georgetown 
Hospital in training? A. In training. 

Q. Yes. A. Three years and six months. 

Q. During what years were they? A. I really do not 
know— 

Mr. Sheehan: I object to this, your Honor, as immaterial. 

Mr. Quinn: To show familiarity with the conditions. 

The Court: I think she may answer it. Objection over¬ 
ruled. 

By Mr. Quinn: 

Q. What years were those that you spent in training? A. 
From 1909 to 1912. 

Q. And thereafter did you have occasion to go to George¬ 
town Hospital frequently on cases? A. Not in the first few 
years. We did more—most of the private duty on the out¬ 
side. In 1912 there was not much nursing in the hospital. 

Q. Now, later on, after you became more experi- 
37 enced and you had been working on the outside for 
some time, did you have occasion to go back to 
Georgetown? A. Oh, I was back in Georgetown frequently. 
I did the majoritv of mv nursing in there, after 1922. 

Q. After 1922?* A. Yes. 

Q. Up until the time of this accident? A. Yes. 

Q. And how frequently do you think you were in the hos¬ 
pital nursing cases ? A. It would be hard for me to say. 

Q. Ten times a year? Half a dozen times a year? A. I 
really don’t know that, because some cases would be day 
and night, some would be two nights; and I really couldn’t 
tell it offhand. 

Q. You were familiar with that swinging door and the 
location of it? A. Oh, yes, Mr. Quinn. 

Q. From your experience at the hospital? A. Oh, yes, I 
knew the door was there. 

Q. And had been there for years? A. Yes. 

Q. And you had had occasion to use it yourself, had you 
not? A. Not much. 
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Q. Going; in and out of that ward? A. No. I didn’t use it 
only for this ease, being a colored patient. 

Q. On other cases you had had occasion to use that door? 
A. No. That was a colored ward, and as a graduate I didn’t 
work in the colored ward until this case, that I was called 
on. 

Q. Did you ever go in and out of this door here 

38 indicating) at any time from the time that you were 
a student nurse until the time of this accident? A. It 

was not there when I was a student nurse. 

Q. Was it there after 1922? A. It was put up about that 
time. 

Q. After 1922 did you ever go in and out that door at any 
time? A. Well, I suppose I have gone in. But we didn’t— 
that was the colored surgical ward. 

Q. I know. But you had gone in and out and you were 
familiar with the way that it operated? A. Oh, yes. I knew 
that the door was there. 

Q. Now, this Nurses Registry that you refer to, that is a 
registry that is kept for the purpose of keeping a record 
of nurses who are available for jobs, and you pay $10 a year 
don’t you, to the registry? A. $10 a year dues and a dollar 
for our registrv card. 

Q. So that if at one of the hospitals a patient needs a spe¬ 
cial nurse, they call in to the registrv and tell the registrv 
that there is a job open at the hospital; and then the regis¬ 
try will pick out one of you nurses and tell you to get in 
touch with the hospital if you wish that job? A. It doesn’t 
always work that way. If the Superintendent asks for a 
certain nurse, that certain nurse is called. 

Q. But she calls the registry to see whether that nurse is 
employed? A. Not always. 

Q. Well, in this case that is the way it was done, wasn’t 
it ? They called the registry for a nurse, and you were then 
called and told to call the hospital? A. No. 

Q. How did it happen ? A. There was a special call came 
in from the Sister at the hospital to the registry. 

39 Q. And they sent you over, did they? A. Yes, sir. 

Q. Now, then, the ones from the insurance com¬ 
pany that had the compensation, that paid for this girl’s 
injuries, paid you for that case? A. Yes, sir. They paid 
me in full. 
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Q. And whenever you go to the hospital on a special job 
of that sort, it is the patient who pays? A. Oh, certainly. 

Q. What about the meals that you get in the hospital? 
Are they paid for by the patient, or do you pay the hospital? 

Mr. Sheehan: I think we can agree on that. There isn’t 
any despute about that. I think the patient gets— 

Mr. Quinn: I don’t know. I think we will save time if 
she answers. 

A. No. The patient pays. 

Mr. Sheehan: The fact is that the patient does pay for 
the meals of the special nurse. 

By Mr. Quinn: 

Q. Did the patient pay in this case for your meals? A. 
Yes, sir. 

Q. Did you stay at the hospital, Miss Hughes, at night¬ 
time? A. I worked at night, but I had a room in the day¬ 
time. I was on night duty. 

Q. Would you be sitting up all night around the ward 
where the patient was, or did you have a chance to lie down 
during the night? A. We were not allowed to lay down on 
ci case. 

Q. I just wanted to know. A. No, Mr. Quinn. The Sister 
does not allow us to do that. No. 

Q. The hospital didn’t pay you anything and you didn’t 
pay the hospital anything? A. No, sir. 

40 Mr. Quinn: I think that is all. 

Mr. Sheehan: That is all for the present. 

(Witness excused temporarily.) 

| 

Whereupon Mrs. Lucinda Sprow was produced as a wit¬ 
ness on behalf of the plaintiff, and, having been first duly 
sworn, was examined and testified as follows: 

Direct Examination 

By Mr. Sheehan: 

Q. You are Mrs. Lucinda Sprow? A. Yes, sir. 

Q. Where is your home located? A. In Virginia? 

Q. Where in Virginia. A. Wellington. 

Q. You have been down here about four times on this case, 
haven’t you? A. Yes, sir. 
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Q. Mrs. Sprow, were you in Georgetown Hospital in Oc¬ 
tober of 1934? A. Yes, sir. 

Q. In the part known as Second Riggs? A. Yes, sir. 

Q. That is the colored ward? A. Yes, sir. 

Q. On the 20th of October were you bedridden or were 
you able to be up and around? A. I was able to be up and 
around. 

Q. As a matter of fact, you were discharged from the hos¬ 
pital when? A. I can’t— 

Q. With respect to this accident. How long after 

41 this accident happened did you leave the hospital? 
A. The day that the accident happened. 

Q. The day that the accident happened? A. Yes. 

Q. Now, in the morning about 7:30 did you have occa¬ 
sion to see or hear of anything unusual happening there? 
A. Yes, sir. 

Q. You were in the ward? A. Yes, sir. 

Q. Did you know Miss Sandmaier? A. No. 

Q. The head nurse? A. I don’t know her only when I 
see her. 

Q. The head instructress. Do you know her? A. I don’t 
know her. 1 knew her when she came in the ward. 

Q. You knew who the boss lady was? A. Yes. 

Q. The boss of the nurses. You know her. 

I ask vou whether or not vou saw and heard her give an 
order to a nurse to go out of the ward to go after some¬ 
thing. A. I didn’t understand. 

Q. Did you see her send someone out of the ward that 
morning of the 29th of October? A. Yes, sir. 

Q. Who was it that she sent out? I know you don’t know 
her name, but who was it she sent out ? A student nurse? 
A. It was a nurse that was in the ward. A nurse that was 
in the ward. 

Q. I show you this drawing here. Do you recognize this 
as a plan of the ward? A. Yes. 

Q. Where was Miss Sandmaier and the student 

42 nurse that she sent out? Where were they located 
when Miss Sandmaier gave her an order to do some¬ 
thing? A. At the window. 

Q. I know. What part of the ward? A. It was near my 
bed, but 1 don’t know just where. 
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Q. That was about here (indicating:)? A. Yes. 

Q. Did you see the nurse start out to the door? A. Yes, 
sir. I did. 

Q. Was she going slow or fast? A. She was in a hurry 
when she went out the door. 

Q. Did you see her push the door into the hall? A. I 
seen her when she pushed the door open. 

Q. Just tell us how she pushed it. A. She rushed out of 
the ward where 1 was into the next ward; and as she rushed 
out of the door, she pushed it open with force when she 
got there. 

Q. Did you hear a noise ? A. 1 heard a noise after after 
the door was being pushed. I heard a noise in the hall. 

Q. Then did you go in the hall to investigate? A. I got 
up out. of bed and went to the door and looked out in the 
hall. 

Q. What did you see? A. I seen a bunch of people around 
somebody, but 1 didn’t know who it was. But after they 
kind of moved back, 1 seen it was Miss Hughes. 

Q. You saw then it was Miss Hughes? A. Yes. 

Q. Now, looking again at this plan, how did you come 
out in the hall? Did you come out here (indicating)? A. 
No. 1 came out this door at this end (indicating). 

Q. This door? A. Yes. 

43 Q. Looking down ? A. Looking down the hall. 

Q. Where was she lying in the hall? A. She was 
lying between that swinging door and the door across in 
the further wall. I think she was lying on this side (indi¬ 
cating). 

Q. On the opposite side? A. Yes. 

Q. Where was her head? A. It was towards this door 
in the further wall. 

Q. Did you notice her feet? A. Towards the swinging 
door. 

Mr. Sheehan: That is all. 

Cross-Examination 
By Mr. Quinn: 

Q. Where were you? Were you in this room here (indi¬ 
cating) ? A. Yes, sir. I was in the ward. 

Q. Where was the bed ? A. By the window. 
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Q. Quite a large room, isn’t it? A. Yes. 

Q. Your bed is here? (indicating.) A. Yes, sir. 

Q. Then there is a door here (indicating)? A. Yes, sir. 
That door was open. 

Q. AVhich way did that door swing open ? A. Which one? 

Q. This door here (indicating). Into the other room or 
this room ? A. It pulled back in the ward. 

Q. Pulled back in that way (indicating) ? A. Yes. 

Q. You say the swinging door that Miss Ross rushed out 
was here (indicating) ? A. Yes. 

44 Q. Did she rush out here or rush out here (indi¬ 
cating) ? A. I seen here when she pushed the swing¬ 
ing door. 

Q. The part over here (indicating). Did she go right on 
straight through the door? A. Through which door? 

Q. The door which she finally pushed open in the hall. 
A. Yes, sir. She pushed the door and went right on in the 
hall. 

Q. In other words, she came rushing to this door like this 
(indicating), pushed it open, and went right on out in the 
hall? Is that it? Never stopped at all? A. 1 don’t re¬ 
member that. 

Q. Didn't you see her, after you heard the noise in the 
hall, standing with her hand on the door, with the door 
open like that (indicating) ? A. I don’t remember that. 
I don’t remember seeing her do that. 

Q. You just saw her go in the hall? A. I saw her go 
and push the door, and I didn't see no more— 

Mr. Quinn: That is all. 

Mr. Sheehan: Let her finish the answer. Your Honor, 
she didn't finish the answer. May the reporter get that, 
what she saw? 

The Court: Yes. Let her finish her answer. 

By Mr. Quinn: 

Q. Had you finished ? 

Mr. Sheehan: No. She had not finished. You broke her 
off right there. 

Mr. Quinn: Don’t get excited. 

Mr. Sheehan: I am not getting excited. 

The Court: Did the stenographer get it? 

Mr. Quinn: I will ask him to read what he got. 
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45 (the reporter read as follows:) 

“1 saw her go and push the door, and I didn’t see no 
more—” 

Mr. Sheehan: Now go ahead and answer. 

By the court: 

Q. What else were you going to say? A. I don’t know. 
I didn’t see no more. 

By Mr. Quinn: 

Q. Keep your voice up. You didn’t see no more what? 
A. I didn’t see—I don’t remember seeing anything after 
I seen her pusli the door. 

Q. Do you mean that she just came through the door? 
In other words— 

Mr. Sheehan: Wait a minute. 

By Mr. Quinn: 

Q. You said at first that she rushed right out, as you 
demonstrated, through the door clear out in the hall? A. 
As near as I can recall. 

Q. Let me repeat my question, as to whether it was not 
a fact that you saw her standing with the door just partly 
open, like that (indicating), and her hand against the door. 
A. I didn’t see that. 

Q. You didn’t see that at all? 

Now, did you see Miss Sandmaier send her for some¬ 
thing? Did you see Miss Sandmaier, this boss nurse, send 
her, this other girl, out for something? A. Yes. 

Q. Where were Miss Sandmaier and the other nurse 
standing with respect to your bed—your bed is over here 
(indicating)—when you heard Miss Sandmaier give her the 
order to do something? A. She was standing at the foot 
of the bed along in a line with me. 

Q. Right along in here (indicating)? A. Yes. 

Q. Are you sure Miss Sandmaier gave her an order? A. 
Yes. 

46 Q. Didn’t you hear the other girl ask Miss Sand¬ 
maier for permission to leave the ward for a while? 

A. No. 

Q. You never heard that? A. No. 
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Q. Was the nurse running? Was she running when she 
left your door and went into the next room? A. She was 
not running, but she was walking right fast. 

Mr. Quinn: 1 think that is all. 

(Witness excused.) 

Whereupon Miss Barbara Sandmaier was produced as a 
witness in behalf of the plaintiff, and, having been first duly 
sworn, was examined and testified as follows: 

Direct Examination 

By Mr. Sheehan: 

Q. You arc Miss Barbara Sandmaier? A. Y'es. 

Q. You came to this court in response to a subpoena 
served on you at the hospital? A. Yes. 

Q. Who commanded that you appear here and testify? 
A. Y^es. 

Q. Miss Sandmaier, in October of 1934 by whom were 
you employed? A. Georgetown Hospital. 

Q. In what capacity ? A. Instructress of student nurses. 

Q. Instructress of student nurses? A. Yes. 

Q. You train those nurses? A. Y'es. 

Q. They are under your supervision ? A. Y’es. 

Q. If you give them an order, your authority is such that 
they are supposed to carry it out ? A. Y'es. 

47 Q. Do you recall the morning of the 29th of Oc¬ 
tober, 1934? A. Very well. 

Q. On that morning about 7:30 that morning did you 
have occasion to be in the ward which is known as Second 
Riggs? A. Y’es. 

Q. That ward, I believe, is divided into two sections, a 
westerlv section and an easterly section. The western is 
known as the surgical and the eastern as the medical ward? 
A. That is right. 

Q. Do you know Miss Ross? A. Y'es, I do. 

Q. State whether or not she was a student nurse at 
Georgetown at that time. A. She was a student nurse. 

Q. In training? A. In training? 

Q. Receiving compensation from the hospital? A. Yes. 

Q. And her board and room and instruction? A. That 
is right. 
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Q. Performing such services as the hospital directed? 
A. That is right. 

Q. On the morning about 7:30 did you have occasion— 
By the way, that morning you had a group a probationers, 
as they call them, probies? A. We call them preliminary 
students. 

Q. Call them what? A. Preliminary students. 

Q. Some nurses refer to them as probies? A. Yes. 

Q. Preliminary students. Miss Ross was a third-year 
student at that time? A. I don’t know whether it 
48 was a second—or third-year student, but— 

Q. She had not graduated? A. Xo. That is right. 

Q. Did you have occasion on that morning to give Miss 
Ross an order to do something? A. Yes. I did. 

Q. About where were you located when you gave her that 
order, if you remember? A. I was standing in the middle 
of the ward. 

Q. About halfway between what? That is, you mean by 
the middle of the ward this point here (indicating) ? About 
there? A. Which is the door? 

Q. Let us get this straight. This is the surgical end and 
this is the medical end (indicating). This is the large door 
that swings and folds back oil the east side in the medical 
ward. This would be the swinging door. This would be 
the westerly direction. This is the direction that leads to 
the nurses’ home up here (indicating)? A. That is right. 

Q. Now, when you gave Miss Ross—By the way, what 
order did you give her? 

Mr. Quinn: If any. 

By Mr. Sheehan: 


Q. (Continuing) If any. A. Well, I sent her on an er¬ 
rand; and I really don't remember just what the errand 
was. I sent her out to get something, some treatment tray 
of some kind. 

Q. How far from the swinging door was Miss Ross when 
you gave her the order? A. I am not very much on meas¬ 
urements, but the room is about this size, not quite; and we 
were standing in the middle of the room. 

49 Q. Then you were with respect to the distances in 
this room about how far? A. Where that bench is 
over there (indicating). 
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Q. From where you are to this bench here? A. Yes. To 
that bench there. 

Q. This one (indicating)? A. Yes. 

Mr. Sheehan: Indicating the press bench. 

By Mr. Sheehan: 

Q. Did you observe how Miss Ross undertook to carry 
out your order? A. Well, she immediately went, and went 
very quickly toward the door. I was facing the door when 
she started out, and she went very hurriedly. Just then I 
turned around like this direction (indicating). I then heard 
a terrible crash. Just as soon as Miss Ross about reached 
the door, I heard this crash. 

Q. Did you see that door come back toward Miss Ross? 
A. Miss Ross was at the door, holding the door on the in¬ 
side of the hall there with both hands. 

Q. After the crash? A. After the crash. 

Q. Did you investigate to see what had happened? A. 
Yes. I went immediatelv out to the door and found Miss 
Hughes on the floor. 

Q. I believe the door that swings inward is a few feet up 
the hall from that door. Is that right? A. Yes. 

Mr. Quinn: What is that? 

Mr. Sheehan: The one that swings inward. In other 
words, the one that the nurses walk through. 

By Mr. Sheehan : 

Q. Miss Sandmaier, where was Miss Hughes’ head 
50 when you observed it? A. Well, her head was just 
up toward the way that she was pointed, from the 
kitchen. Is that west? I couldn’t tell vou. 

mi 

Q. This direction is west (indicating). Her head was 
west, and her body was—In what direction from the swing¬ 
ing door was her body? A. She was across the hall from 
this door, with her body resting up against the wall. 

Q. And her feet were—Her head was located where? A. 
Which is the nurses’ home? I can’t quite make that out. 

Q. The nurses’ home is up this way (indicating). A. Her 
feet were pointed toward the nurses’ home. 

Q. Here (indicating) ? A. And her head was in the other 
way. 
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Q. On the opposite side of the hall? A. Yes. From the 
door. Opposite the door. 

Q. To the west of the swinging door? A. That is right. 

Q. Tn opening those swinging doors how should they 
properly he opened, if you know? 

Mr. Quinn: That is just a conclusion. 

Mr. Sheehan: Your Honor, this is the instructress. She 
knows how she instructs them to open those doors. 

The Court: You might find out first if there were any 
instructions. 

By Mr. Sheehan: 

Q. Was there any instruction given with respect to how 
those swinging doors should be pushed open? A. They 
should be opened carefully. 

Q. After Miss Hughes was injured, she remained in the 
hospital approximately six months, T believe? A. I know 
it was a long time. 

51 Q. Did you have occasion to see her frequently 
during that period? A. Yes. 

Q. State what you observed, if anything, with respect to 
her pain and suffering over that period of time. A. Well, 
when we found her on the floor there, of course, she was 
moaning with pain. I helped to pick her up with a number 
of nurses, of course, standing around. We picked her up 
and put her on a chair and put her on the bed. And, of 
course, as she stayed there all these months she did have 
pain. 

Q. Did you observe any evidences of pain and suffering? 
May I ask you, was she in what is known as a cast for a 
long time? A. Yes, because I helped her on several occa¬ 
sions with the cast. 

Q. Did they have an apparatus for manipulating the body 
about the bed ? A. Yes. 

Q. A pulley arrangement? A. Yes. 

Q. Since you left the hospital have you had occasion to 
see Miss Hughes? A. Only when she was in the hospital. 

Q. Only when she was in the hospital. Did you observe 
her manner of getting around? A. Yes. 

Q. How was she able to get around? A. Well, when she 
comes to alumni meetings or other functions that we have 
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over there, I have helped several times to put her in a taxi 
when she left. 

Q. Does she use a crutch or a cane? A. Yes, Crutches. 
Mr. Sheehan: That is all. 

Cross-Examination 

By Mr. Quinn: 

52 Q. Miss Sandmaier, were you in the medical or 
the surgical ward at the time Miss Boss left? A. 

Was that the surgical ward? This ward has been changed 
several times, and I am a little bit confused about this 
ward. 

Q. Were you in the ward farther toward the west, this 
ward here (indicating)? A. I was in the ward that the 
swinging door was in. Which is that? Is that the medical 
ward ? I was in the ward with the swinging door. 

Q. How is the swinging door (indicating). A. Yes. 

Q. Then you were in this ward (indicating)? A. I was 
in that ward. 

Q. Now, Miss Ross, right before she left or was sent, was 
standing right by the bed of a colored woman named Sprow? 
A. I wouldn’t know that. 

Q. Did you give Miss Ross any orders while you were in 
here (indicating)? A. Not in there. 

Q. You say that you were in this room (indicating) when 
vou gave the order to Miss Ross? A. As near as I can re- 
call. Yes. 

Q. How far were you from this door? Were you on this 
side (indicating) of the medical ward or over on this side 
(indicating) ? A. No. About where that mark is. Just 
about there (indicating). 

Q. Where that mark is? That would be right opposite 
that door? A. Just about. 

Q. Do you remember what order you gave to Miss Ross? 
A. I sent her out to get something that I needed to work 
with a student, and I don’t remember now what it 
was. 

53 Q. Do you remember that you gave her any order ? 
A. I know I sent her out to get something. I am not 

sure w r hat it was. 
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Q. This is your signature, isn’t it, on a report of the j 
facts of this accident (showing a paper to the witness)? 

A. Yes. That is mine. 

Q. And you read that before you signed it? A. That is 
right. 

Q. Is that right? A. That is right. 

Q. I call your attention to this here in the second para- j 
graph: “On the above mentioned I was in a colored ward 
located on the second floor. About 7:30 a.m. Miss Ross, a j 
student nurse, reported to me that she was going to leave i 
the ward for a while.” Do you remember that? A. Well, j 
when—Of course, I gave her the order; but there is an or¬ 
der when any student leaves a ward, she must report— 

Q. But in this report you don’t say anything about an 
order. You don’t say that. You say that she reported to 
you that she was going to leave the ward for a while. A. I 
don’t remember that, because I sent her out. 

Q. If you were standing here opposite the door going out 
into the hall, and you gave her an order to go on out and 
get something, she would not have reported to you then, j 
would she? A. No. 

Q. And this statement says that she reported to you that 
she was going to leave the ward. Does that refresh your j 
recollection? A. No. I don’t remember that. 

Q. This is dated, this statement 10-30-34. That is just a 
couple of days after the accident. Do you remember? A. I 
remember there was someone up there. 

Q. How did you say that Miss Ross was standing 
54 when you turned around and heard this noise, with 

respect to the door? A. As far as I could remember j 
now—of course, that has been so long ago—I was standing, j 
as I said, in the middle of the room when she started out. 
She went over to the door. Then I turned over in this direc¬ 
tion and I heard this crash. Of course, I was in the middle 
of the room. All I did, I just turned around, and Miss Ross 
was still at the door. 

Q. How was she standing with respect to the door? Was 
her hand on the door? A. The door seemed open, as I re¬ 
member it; and she was standing there, but— 

Q. Don’t you remember that she was standing there wflth 
her right hand against the door and the door was about | 


i 

I 
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half open? A. I couldn’t swear to that now. I know she 
was at the door. 

Q. Will you look at that statement and see if that re¬ 
freshes your recollection, Miss Sandmaier? The third par¬ 
agraph. A. (After looking at statement) Well, there was 
so much confusion that I can’t recall that. All I know is 
that Miss Ross was still at the door there when I turned 
around and saw her. 

Q. With her right hand up against the door, like this 
(indicating)? A. I couldn’t— 

Q. Your recollection was fresher on this matter on Octo¬ 
ber 30, two days after the accident happened, or a day after 
the accident, than it is now, six years after the accident? A. 
Absolutely. 

Q. And what you say here and what is in your statement 
is correct ? A. Well, it must have been at that time. 
55 Q. Now, this room here appears to be 23 feet 5 
inches wide from this wall here over to this wall 
where the door is. Is that correct? 

(The witness nodded her head.) 

Q. And you were standing about the center of the room 
right opposite the door. 

Now, let us see (pacing off the distance referred to). It 
is seven of those steps, around about 21 feet, from that 
blackboard there where I was standing down to here. From 
that wall to this railing is about the width of that room. And 
you would be standing about in this position (indicating), 
just about this distance, from that door (indicating). Let 
that swinging door be the gate. Now, where was Miss Ross 
when she either reported that she was going to leave the 
hall or you gave her an order? Was she in front of you or 
off to one side? Where was she? A. As I remember, we 
were not really in from of the door. We were more this 
angle (indicating); out this direction. 

Q. A little to the right of the line of the door? A. That is 
right. 

Q. And about that distance back? About half way of 
the room? A. That is right. 

Q. Now, then, you say that she started out and you turned 
around to do something else? A. That is right. 

Q. How far had you gone back? A. Just a few steps. 
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Q. You had gone back a few steps? A. Just a few. 

Q. When you heard this— A. —crash. 

Q. —this crash. Now, did you see Miss Ross Hurry? 
A. Yes, because Miss Ross was one of these people 

56 that just rushes. She is just one of these quick— 
she does— 

Q. You say everything she does is fast. But did you also 

see her liurrv ? A. Yes. She did. 

•> 

Q. But being a little to the right about that distance from 
that gate when vou gave her the order or she told vou she 
was going to leave, she started out, and you turned around, 
and you walked back several steps from there. You didn’t 
hurrv, did vou? A. No. I didn’t hurrv. 

Q. And then when you turned—when you heard that 
noise, vou turned around and saw her standing with her 
hand up against the door; is that correct? A. That is right. 

Q. You say that some orders had been given to the nurses 
to be careful how they open that door? A. I tell—We tell 
them to be cautious when they open the swinging doors. 

Q. You also tell the nurses, do you not, that when they 
are in the corridor to keep out from the Avail where the 
swinging doors are? A. Yes. 

Q. Is that correct ? A. That is right. 

Q. And all student nurses get that instruction, and all 
the nurses that use the hospital know that these doors are 
there for the convenience of those who are to use the medi¬ 
cal and surgical wards? 

(The witness nodded her head.) 

Q. And that the doors swing out and therefore they are 
supposed to keep out in the center of the corridor in passing 
these doors, aren’t they? A. That is right. 

Q. And Miss Hughes had been in the— 

57 Mr. Sheehan: I object to that. Just a minute. 

Mr. Quinn: I say, she had been— 

Mr. Sheehan: I object to anything like that. There is 
no evidence that she ever gave Miss Hughes that instruc¬ 
tion. 

Mr. Quinn: I am asking her. 

The Court: Let us get the question, Mr. Sheehan. 
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By Mr. Quinn: 

Q. She had been in the hospital frequently? A. Yes. 

Q. How long were you connected with the hospital, Miss 
Sandmaier? A. Well, I graduated at the hospital there. 

Q. What year? A. 1912. 

Q. The same year that Miss Hughes graduated? A. Yes. 
She was a classmate of mine. 

Q. You know that she had that instruction at the hospital 
about keeping in the center of the corridor? A. That is 
right. 

Q. And your class had received that instruction? A. Yes. 

Mr. Quinn: That is all. 

Redirect Examination 
By Mr. Sheehan: 

Q. Miss Sandmaier, T asked von if vou gave Miss Ross an 
order. I believe vou said on direct that vou turned vour 

W V * 

head and took several steps in the room ? A. That is right. 

Q. You said “several steps.’’ That is what I want to 
straighten out. 

Mr. Quinn: Let us straighten it out by the reporter. 
Let the reporter get back. 

Mr. Sheehan: No. Let us find out what the fact is. 

The Court: You may ask the question as to what she 
said. 

58 By Mr. Sheehan: 

Q. Tell me what you did after you gave— Tell in your 
own words what vou did between the time vou gave Miss 
Ross the order to get something and the time that you 
heard the crash. A. It happened so quickly, I don’t know. 
You see, that morning those—that morning we were very 
busy; and I had about five or six of these preliminary stu¬ 
dents that I took up to the ward. I gave each one an assign¬ 
ment. That is why I had given Miss Ross orders to go out 
and bring something that we needed. 

So it was a very busy time. Everybody was in a great 
hurry getting things started. 

So after Miss Ross started out the door, she did go very 
quickly; and I turned around, and was probably just look¬ 
ing around watching someone doing their assignment. My 
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job is most of the time standing around observing the 
girls, these student nurses. 

And so I only walked a few steps. I was standing there. | 
After Miss Ross went out, I turned around to observe these 
other student nurses doing their work. 

Q. And you then heard the crash as you turned? A. I 
hadn’t moved very much, because it happened so suddenly. 
Miss Ross rushed out the door. When I heard the crash, 

I knew immediately what had happened. 

Mr. Sheehan: That is all. 

By the way, excuse me, Mr. Quinn. May I see that state¬ 
ment? 

i 

i 

(Mr. Quinn handed the statement referred to, to Mr. 
Sheehan.) 

Mr. Quinn: "Will you mark that for the purpose of iden¬ 
tification as Defendants’ Exhibit No. 2? 

59 (The statement referred to was marked “Defen¬ 
dants’ Exhibit No. 2 for identification.”) 

By Mr. Sheehan: 

Q. I notice in this statement, after the words “door 
open” there are some vacant lines; and then there have 
been included, or then there appears a line which says, “I 
have read the above and it is true.” Do you know whether 
that statement, “I have read the above and it is true,” was 
on there when vou signed vour name? A. I don’t know that. 

Q. You don’t know? A. I don’t know. 

Q. By the way, this is not your handwriting, this state¬ 
ment, is it? A. No. 

Q. It is the composition of some person other than your¬ 
self? A. That is right. 

Q. Do you know whether that party wrote down every¬ 
thing that you told him about it. A. No. I don’t know. 

Mr. Quinn: W'hat is the answer? 

Mr. Sheehan: “No. I do not.” 

Recross-Examination 
By Mr. Quinn: 

Q. But you testified a moment ago that you read it before 
you signed it. A. I did. 
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Q. You would not put your name to something that did 
not contain what you had told the man, would you, after 
reading it? A. No. 

Q. And I assume that what was on that statement— 

Mr. Sheehan: That is argumentative. 

60 A. I think it was not exactly put down as I gave it. 
Mr. Sheehan: I object to that as argumentative. 

The Witness: Not the exact words. 

By Mr. Quinn: 

Q. You told him what happened, and he put it down on 
the paper as he understood you to say it happened? A. 
And he asked me questions— 

Q. And he then gave it to you to read it? A. That is 
right. 

Q. And you read it? A. That is right. 

Q. And, of course, you understood the simple English 
of that statement? A. Yes. 

Q. And you knew what it meant? 

(The witness nodded her head.) 

Q. And you signed your name to it that it was the truth, 
didn’t you? A. That is right. 

Q. And it was the truth, wasn’t it? A. Yes. It was. 

Q. That statement here contains all the truth about the 
accident, doesn’t it? A. Yes. 

Q. Doesn’t it? A. Yes. 

Mr. Sheehan: Now— 

Mr. Quinn: Just a minute. Let me finish my examina¬ 
tion. 

By Mr. Quinn: 

Q. Miss Hughes was a classmate of yours, wasn’t she? 
A. That is right. 

Q. There is nothing in this statement, is there, about Miss 
Ross hurrying out of that place? A. No. 

Q. And dashing out, is there? A. No. 

61 Q. And there is nothing in this statement about 
your giving her any order to do anything, is there? 

A. No, there isn’t; but I did give her the order. 

Q. But the statement says that she asked permission to 
leave, reported to you that she was going to leave. If you 
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gave her an order to leave the ward, why did you sign the 
statement containing the words that “she reported to me 
that she was going to leave the ward for a while”? A. Well, 
the only reason I know, that I read it very hurriedly and 
just didn’t see that. 

Mr. Quinn: That is all. 

Further Redirect Examination 
Bv Mr. Sheehan: 

Q. You sav vou read the statement hurriedly and just 
didn’t see that? 

(The witness nodded her head.) 

Q. You were working on the job when this statement was 
taken, were vou not? A. Yes. 

Q. Were you told by anyone to sign that statement? A. 
Yes. This person that asked me the questions— The Sis¬ 
ter in the hospital asked me to give this man a statement, 
just what happened; and I was busy. He was there a long 
time, and he was hurrying and I was hurrying to get 
through, because I was having a class; and I know for cer¬ 
tain that I told him that I gave her an order to leave the 
room. 

Q. You know that you told him that you gave her an or¬ 
der to leave the room? You are positive that you told him 
that? A. Yes, because that is what I did. I sent her out on 
an errand. 

Q. And that does not appear in here, does it? A. No. 

Mr. Sheehan: That is all. 

62 Further Recross-Examination 
By Mr. Quinn: 

Q. And if you are positive that you told this man that 
you had given her an order to leave the room, why did you 
sign that statement in which he said that the young lady 
came to you and reported that she was going to leave, in 
other words, asking for permission to leave? A. Well, I 
don’t understand that statement theve, because I— 

Q. It is very simple English in that statement, isn’t it, 
Miss Sandmaier? A. Yes. It is. 
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Q. You would not put your name to something that did 
not contain what you had told the man, would you, after 
reading it? A. No. 

Q. And I assume that what was on that statement— 

Mr. Sheehan: That is argumentative. 

60 A. I think it was not exactly put down as I gave it. 
Mr. Sheehan: I object to that as argumentative. 

The Witness: Not the exact words. 

By Mr. Quinn: 

Q. You told him what happened, and he put it down on 
the paper as he understood you to say it happened? A. 
And he asked me questions— 

Q. And he then gave it to you to read it? A. That is 
right. 

Q. And you read it? A. That is right. 

Q. And, of course, you understood the simple English 
of that statement? A. Yes. 

Q. And you knew what it meant? 

(The witness nodded her head.) 

Q. And you signed your name to it that it was the truth, 
didn’t you? A. That is right. 

Q. And it was the truth, wasn’t it? A. Yes. It was. 

Q. That statement here contains all the truth about the 
accident, doesn’t it? A. Yes. 

Q. Doesn’t it? A. Yes. 

Mr. Sheehan: Now— 

Mr. Quinn: Just a minute. Let me finish my examina¬ 
tion. 

By Mr. Quinn: 

Q. Miss Hughes was a classmate of yours, w’asn’t she? 
A. That is right. 

Q. There is nothing in this statement, is there, about Miss 
Ross hurrying out of that place? A. No. 

Q. And dashing out, is there? A. No. 

61 Q. And there is nothing in this statement about 
vour giving her any order to do anything, is there? 

A. No, there isn’t; but I did give her the order. 

Q. But the statement says that she asked permission to 
leave, reported to you that she was going to leave. If you 
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gave her an order to leave the ward, why did you sign the 
statement containing the words that “she reported to me 
that she was going to leave the ward for a while”? A. Well, 
the only reason I know, that I read it very hurriedly and 
just didn’t see that. 

Mr. Quinn: That is all. 

Further Redirect Examination 
By Mr. Sheehan: 

Q. You sav vou read the statement hurriedly and just 
didn’t see that? 

(The witness nodded her head.) 

Q. You were working on the job when this statement was 
taken, were you not? A. Yes. 

Q. Were you told by anyone to sign that statement? A. 
Yes. This person that asked me the questions— The Sis¬ 
ter in the hospital asked me to give this man a statement, 
just what happened; and I was busy. He was there a long 
time, and he was hurrying and I was hurrying to get 
through, because I was having a class; and I know for cer¬ 
tain that I told him that I gave her an order to leave the 
room. 

Q. You know that you told him that you gave her an or¬ 
der to leave the room? You are positive that you told him 
that? A. Yes, because that is what I did. I sent her out on 
an errand. 

Q. And that does not appear in here, does it? A. No. 

Mr. Sheehan: That is all. 

62 Further Recross-Examination 
By Mr. Quinn: 

Q. And if you are positive that you told this man that 
you had given her an order to leave the room, why did you 
sign that statement in which he said that the young lady 
came to you and reported that she was going to leave, in 
other words, asking for permission to leave? A. Well, I 
don’t understand that statement there, because I— 

Q. It is very simple English in that statement, isn’t it, 
Miss Sandmaier? A. Yes. It is. 
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Q. Now, isn’t it a fact that this was not taken in any 
ward where you were working, but that you went into a 
waiting room or an office, where you gave this gentleman 
what happened? Isn’t that a fact? A. Yes. 

Q. So that you were not interrupted at all? You sat 
down in a room away from where you would be working, 
and told him what happened; and he wrote it down, and you 
read it? That is the fact, isn’t it ? A. That is not exactly 
it, because we were in a room where people were coming in 
and out, and students were coming in and asking me ques¬ 
tions while we were doing this. 

Q. But the Sister in charge of the hospital had told you 
to give him the facts as to how this accident happened? 
A. Yes. 

Q. And you had her permission to give him the facts? 
A. That is right. 

Q. In fact, to give the real facts to the man who came. 

Mr. Quinn: That is all. 

Further Redirect Examination 
By Mr. Sheehan: 

63 Q. You did give him this fact that you had sent 
her on an order, and he did not write that down ? 
That is correct too, isn’t it? What is your answer? A. To 
the best of my recollection. 

There are only a few things that I remember of the ac¬ 
cident, that really are outstanding. That is one thing— 
that I sent Miss Ross out of the room, because I reallv felt 
responsible for the whole thing. Miss Ross Felt terrible 
about it, and I sent her out; and when she hit the door, 
something happened; and naturally I felt very much con¬ 
cerned about it. 

So that it is two things that I remember distinctly about 
the accident—that I sent Miss Ross out of the room, and 
that I saw her when she was on the floor and helped to pick 
her up. Other things I don’t remember very much about, 
but those things I do remember distinctly. 

Further recross examination 

By Mr. Quinn: 

Q. And you remembered even more distinctly a day or two 
after the accident? 
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The Court: You have asked her that once before. 

By Mr. Quinn: 

Let me ask you this: Did Miss Hughes tell you that she 
guessed it was dark and that was the reason why she didn’t 
see the door open ? A. She has never discussed that with 
me at all. 

Q. Why did you put that in that statement ? A. Put what? 

Q. Put this statement, which says, Miss Hughes also 
stated that she guessed it was dark and that she did not ob¬ 
serve the door open. A. 1 don’t remember that. 

Q. That is right over your signature. A. I don’t remem¬ 
ber that. 

64 Q. And you say you read it all ? (No answer.) 
The Court: Is that all? 

Mr. Quinn: That is all. 

(Witness excused.) 

Whereupon— 

Mrs. Flora M. Weiker was produced as a witness in be¬ 
half of the plaintiff and, having been first duly sworn, and 
examined and testified as follows: 

Direct Examination 

By Mr. Sheehan: 

Q. Mrs. Weiker, will you give the reporter your full 
name, please? A. Flora M. Weiker. 

Q. Where do you live, Mrs. Weiker? A. 3249 N Street, 
Northwest. 

Q. Do you know the lady sitting here, Miss Susan Marie 
Hughes? A. Yes, sir. 

Q. How long have you known her? A. About six years, 
I think. 

Q. Does she room at your home at the present time? A. 
Yes, sir. 

Q. When did she come there with respect to this acci¬ 
dent that we are inquiring into? Did she come there before 
or after this accident? A. Before the accident. 

Q. How long before the accident? A. I think about six 
weeks or two months. I don’t know. I just can’t remem¬ 
ber that part of it. 
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Q. Somewhere between six weeks and two months? A. 
Yes. 

Q. Was she able to drive an automobile at that time? A. 
She was. 

65 Q. Did she drive one? A. Yes, sir. 

Q. Did she have a ear? A. Yes, sir. 

Q. I take it that when Miss Hughes did not come home 
on the morning of the 29th of October, 1934— A. Xo. She 
did not. 

Q. When did you next see her after that time ? A. Well, 
now, I went to the hospital the next day or so to- see her. 

Q. How many times did you see her in the hospital? A. 
A couple times a week while she was there. 

Q. Did you observe her pain and suffering? A. I cer¬ 
tainly did. 

Q. What did you observe over that period that she was in 
the hospital with respect to whether or not she was com¬ 
fortable or otherwise? A. She didn’t seem very comfort¬ 
able any time I seen her. 

Q. She appeared to be in great suffering? A. Yes, sir. 
Q. Did she complain of her suffering? A. Yes, sir. She 
did. 

Q. What did she complain about ? A. She complained 
of her hip. 

Q. Anything else? A. Well, I really don't remember so 
much about anything else that T heard. 

Q. Did there come a time in March of 1935 when she 
came home from the hospital? A. Yes, sir. 

Q. Did anyone—How did they get her into the room? 
A. Well, I wasn’t home that day when she was brought in. 

Q. Was someone with her? A. Yes. There was some¬ 
body brought her in, I suppose. 

Q. Did she stay there at your home? A. Yes. 

66 Q. For a period of time after the accident? A. Yes. 
Q. For how long? A. A couple of months at 

least. 

Q. During that couple of months did you have occasion 
to see Miss Hughes frequently? A. Oh, I went in there 
every day. Sometimes oftener. 

Q. Was she in bed or up? A. She was in bed most of the 
time. 
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Q. During most of the time this other party took care ; 
of her, nursed her? A. Yes, sir. i 

Q. Do you know for how long a period that was that she 
had this nurse? A. I judge about two months, if I am not 
mistaken. 

Q. About two months. 

Now, after that—or during all that time was Miss Hughes 
able to leave the room ? A. No. 

Q. After that time who took care of her? A. There were 
different persons that were in there taking care of her. I 
just don't remember for sure. 

Q. Were there occasions when you helped them? A. I 
did. Yes. 

Q. Over what period of time after she ceased to be able 
to employ anyone did you take care of her? A. Well, we 
together did things for her that she really could not do her¬ 
self. I just don’t remember how long it was. But 'when¬ 
ever she needed any help, we went and helped her. 

Q. Did you help her with the washing ? A. Yes. 

Q. Did you help her with preparing the food? A. Well, 
no. I never did that. 

67 Q. Did you help her make her bed? A. No. I didn’t 
do that. 

i 

Q. How about straightening up the room? A. I never j 
did that either. 

Q. lias she been with you in your house since this acci¬ 
dent? A. Y r cs, sir. 

Q. Has she been able to get out? Or take the year 
1935. Was she able to get out of her room? A. No. 

Q. To tend to anything ? A. No. She was not. 

Q. Were there occasions when you went to her room and 
evidenced any—saw any evidence of pain or discomfort? 

A. She has always showed signs of pain and discomfort. 

Q. How about crying? A. How is that? 

Q. How about crying? A. Crying. 

Q. Y r es. A. I have heard her crying many times. 

Q. Were you in the room or out of the room when you 
heard her? A. I have been out of the room. 

Q. Did you hear any other evidence of pain and suffer¬ 
ing? A. .Just heard her moaning. 

Q. You heard her moaning? A. Yes, sir. 
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Q. Over what period of time? A. Positively I can say 
most ever since she has been hurt. 

Q. Most ever since she has been hurt. 

Does the weather appear to make any difference in her 
pain and suffering? A. I think it does. 

Q. Do you ever hear her say anything about jumping out 
the window? A. Well, I don’t know that I ever 
6S heard her make a remark like that. Well, I did, too, 
when she first—well, after her money got short, be¬ 
gan to get short, I think I have heard her make some re¬ 
marks. 

Q. This has continued over the entire period of time 
since this accident when she was hurt? A. Yes, sir. 

Mr. Sheehan: That is all. 

Mr. Quinn: No questions. 

(Witness Excused.) 

Mr. Sheehan: At this time I would like to offer the depo¬ 
sition of Miss Eda Ross. I want to read that to the jury. 

The Court: Very well. 

Mr. Sheehan: At this time I should like to have attached 
to that deposition the statement which is now attached to 
the original, the statement referred to in the deposition. I 
think we should have the original in the record. 

The Court: Verv well. If vou have it, let us do that. 

Mr. Sheehan: May it please your Honor, we identify this 
witness, Miss Eda Ross, as the student nurse who actually 
pushed the door open. 

The Court: Very well. 

Deposition of Miss Eda Ross Agnes Ross. 

(Counsel read to the jury the deposition of Miss Eda 
Agnes Ross, omitting the objections as follows. 

69 State of New Jersey 

County of Cumberland ss. 

Deposition of Eda Agnes Ross, a witness sworn on the 
Sixth day of April, 1940, at Vineland, in said County and 
State, taken before Lavinia Karstensen, a Notary Public 
of New Jersey, in the State of New Jersey, Cumberland 
County, pursuant to notice on agreement of counsel for 
plaintiff and defendant; said deposition being taken by de- 
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fendant to be used in the trial of the above entitled cause, 
to be tried in the District Court of the United States for 
the District of Columbia. 

Counsel for plaintiff appearing: Emmett Leo Sheehan, 
Esq., and John A. K. Donovan, Esq. 

Counsel for defendant appearing: Richard W. Galiher, 
Esq. 

It is hereby stipulated by and between the respective 
counsel that the deposition of Eda Agnes Boss need not be 
signed by, or read back to, the said Eda Agnes Ross, but i 
that the transcript of same as made by said Lavinia .Kar- j 
stensen, a Notary Public of New Jersey, may be received ! 
as evidence. 

(Date of oceurrance, the subject matter of this deposi¬ 
tion, is the 29th day of October, 1934.) 

The said Eda Agnes Ross, being first duly sworn by the 
said Lavinia Karstensen, a Notary Public of New Jersey, 
duly commissioned and empowered to administer such oath, 
to speak the truth, the whole truth and nothing but the 
truth, doth depose and say as follows: 

Examination by Mr. Galiher: 

Q. Will you please state your full name? A. Eda Agnes 
Ross. 

Q. And your address? A. At present, East Chestnut 
Avenue, Vineland, New Jersey. 

Q. What is your profession? A. Nurse, registered. 

Q. Are you at the present time employed in Vineland, 
New Jersey? A. Yes, at the Newcomb Hospital. 

70 Q. IIow long have you been so employed? A. Since 
September 1st. About six months. 

Q. And in what capacity ? A. Staff nurse. 

Q. In the month of October of 1934, where were you? A. 
Georgetown Hospital as a student nurse. 

Q. How long were you a student at Georgetown? A. You 
mean as a student nurse or as a graduate nurse ? 

Q. First of all as a student nurse. A. From 1932 to 1935. 

Q. And were you connected with the hospital as a regis¬ 
tered nurse? A. Yes, I continued on there after I gradu¬ 
ated. 

Q. How long did you remain there? A. To September 
1st, 1939. 
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Q. Do you recall an accident which occurred in George¬ 
town Hospital on or about the 29th day of October, 1934, 
I believe about 7:30 A. M.? A. Yes, I do. 

Q. On this particular morning, what were you doing? A. 
I was fixing the patients, giving A. M. care of the patients 
in the surgical ward. 

Q. In what part of the hospital ? A. In the colored ward 
in the east wing of the hospital. 

Q. On what floor? A. Second floor, the X Street side. 

Q. Shortly before this accident occurred, were you in any 
particular part of the ward? A. 1 was in the middle of 
the medical ward, that is the colored ward. 

Q. Is that ward in the east or west section ? A. East. 

Q. And who was working with you in that ward? A. 
Just myself. 

Q. You were alone? A. Miss Sandmier was in the ward 
with a group of students and was telling them what to do. 

Miss Barbara Sandmier is in charge of all students. 
71 Q. May I ask if she was your superior ? A. Yes, 
she was supposed to be in charge of the students for 
practical nursing, and we had to follow her directions; al¬ 
though as far as authorities go, she was not a extreme su¬ 
perior. 

Q. Will you please tell us in your own way how this ac¬ 
cident occurred wherein Miss Hughes was injured? A. 
Miss Sandmier requested me to get a treatment tray from 
the utility room. With that, at once I turned hurriedly, 
went to the door and as it opened it hit Miss Hughes. You 
must realize at that time I did not know it was Miss Hughes. 

Q. Where were you in this room when you received the 
request to procure that tray? A. In about the middle of 
the ward. 

Q. How far from the door as you were going out? A. 
About 15 feet. 

Q. Where did you have to go to procure that tray? A. 
Down the end of the hall about half way. 

Q. How far is that from the door? A. Well, about 25 or 
28 feet. 

Q. Do you know what the purpose of that tray was for? 
A. That I can’t remember. It might have been for any 
treatment. 


GEORGETOWN COLLEGE VS. HUGHES. 


53 


Q. Did you walk to the door from where you were stand¬ 
ing in the middle of the ward? A. I turned around and 
walked right direct to the door. I didn’t stop at the door 
at all because it was a swinging door. 

Q. How did you open the door? A. I pushed it with my 
right hand. 

Q. When did you first notice that the door had been in 
contact with something or someone? A. When it hit it. 

Q. How far had the door swung open when you heard a 
noise or felt that it touched something? A. That I can’t 
say. 

72 Q. What did you do when you felt the door in col¬ 
lision with something? A. The object fell as I opened 
the door. As the door swung back at me I pushed it against 
and Miss Hughes was lying on the floor. 

Q. Can you tell us what weight you applied with your 
hand to open the door? A. I should say the usual amount 
of weight. I don’t know how hard that would be. 

Q. You stated you opened the door. Let me ask you had 
you come in and out of that particular door on a number 
or previous occasions? A. Yes. 

Q. On the occasion the accident occurred, did you open 
the door as you had on previous occasions and as you were 
accustomed? A. Yes, I opened it as I usually did. 

Q. Had you observed other nurses opening that door at 
different times ? A. Yes. 

Q. Would you say that on this occasion and on other 

occasions when vou came in and went out of that door vou 
• ^ 

opened it the way the other nurses at Georgetown opened 
it? A. Well, I was hurrving. 

Q. Why were you hurrying? A. Because Miss Sandmier 
had to have the tray she requested. 

Q. Can you tell us what the tray was to be used for? A. 
There was a number of trays. 1 can’t say what it was for. 
It might have been an enema tray of a douch tray or any 
one of a number of trays. 

Q. flow did you know it was necessary to procure that 
tray at that time any quicker than you ordinarily would 
have? A. Because I was a senior student nurse in the 
ward and Miss Sandmier was the supervisor of the student 
nurses, and she only spent an hour with the students in 
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that ward, and I knew she had to have what she asked for 
in a hurry. The work had to be done within that hour. 

Q. Can you state whether or not you always hur- 

73 ried out of that door? A. I suppose I did, as I have 
a habit of hurrying. 

Q. Would you say always when you opened that door you 
were in a hurrv? A. Absolutelv. 

V * 

Q. What occurred after you noticed that Miss Hughes 

was ... Let me ask vou this. The first vou noticed her she 

• * 

was lying in the hall? A. Yes. 

Q. flow wide is that hall? A. I can’t tell you. 

Q. How many times a day would you say you walked up 
and down that hall? A. It all depends on how busy we 
were and how many patients we had. At least 50 or 75 
times a day. 

Q. Could you give us any indication as to how wide the 
hall is? A. It might be just a little wider than this desk, 
(witness indicating). About half again as wide, (witness 
indicating a width of about 8 feet). I should say it was 
about 8 feet wide. 

Q. Please describe the type of door that you were open¬ 
ing with your right hand, as to size and description? A. 
I don’t know the size of a door. 

Q. Well, approximately, in your own way? A. It was 
a door that swung in and out of the ward, and three-quar¬ 
ters of it consisted of a heavy glass in the top part and in 
the bottom it was a heavy wire. You couldn’t see through 
the glass at all and as far as the wire in the bottom it was 
of heavy mesh and the hall was dark so that you couldn’t 
see through that either. 

Q. Did you observe any lights in the hall? A. No, I did 
not. I don’t think they had any lights in the hall. That is, 
there were lights there but I don’t think thev were on. 

Q. What did you do after this accident occurred? 

74 A. Miss Sandmier came out of the ward and she 
examined Miss Hughes and felt that her leg was 

broken at the hip joint. We put her on a stretcher and sent 
her to the hospital. 

Q. Did you have any conversation with Miss Hughes 
about how the accident occurred? A. Not that I can re¬ 
member. 
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Q. Do you recall if she made any statement to you as to 
how this accident occurred? A. No, she did not. 

Q. Let me ask you if Miss Hughes ever stated to you that 
you were not to blame for this accident? A. Not that I 
can remember. She did not. 

Q. Would you say she did or did not? A. I would say 
she did not. 

Q. Did she ever state to you that she had been walking 
too close to the wall? A. No, she did not. 

By Mr. Galiher: 

At this time I want to announce for the sake of the record 
that this witness has surprised me in her testimony as 
being contrary to a statement signed by the witness and 
procured two days after this accident occurred which I am 
now about to ask her about. 

Q. Miss Ross, I show you a paper, a two-page statement, 
dated October 31, 1934, written on plain white paper with 
blue lines in blue ink, the paper being 8 by 11 inches, with 
initials “E. L. S.” and “R. W. G.” on it and ask vou if 
you can identify your signature on the foot of page 1. Do 
you identify that as your signature? A. That is my signa¬ 
ture. 

Q. I show you the second page of this statement and ask 
vou if vou can identify that as vour signature? A. Yes. 

Q. Do you recall when this statement was secured? A. 

Yes, a few days after the accident. 

75 Q. Did you read this statement before signing it? 

A. Yes, I did. 

Q. I call your attention to a line contained on the first 
page of the statement which reads “In leaving the ward I 
pushed this door in the usual manner. I did not use any 
great effort or force.” Did you make this statement? A. 
I did not. 

Q. You did not make that statement to the gentleman 
who secured it? A. This gentleman had it written down 
and I was just to sign it. I had information from the su¬ 
perintendent to the effect that I was to sign anything he 
had there. 

Q. When you signed this statement was anyone present? 
A. No. 
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Q. But you signed it in the presence of this gentleman, 
didn’t you? A. Yes. 

Q. Was anyone present when this gentleman talked with 
you about the accident? A. Xo. 

Q. The gentleman just talked with you himself? There 
was no one else present ? A. Xo, we were alone. 

Q. Did you observe him writing this statement? A. Ido 
not remember. 

Q. Did he have this statement written when you first saw 
him? A. I don't remember. 

Q. Was this statement taken in Georgetown Hospital? 
A. That is right. 

Q. In what room of the hospital ? A. In the waiting room, 
second Riggs. 

Q. IIow large a room is that ? A. About half the size of 
this room, (witness indicating a room approximately 16 by 
24 feet). 

76 Q. Let me ask if it is a fact that this gentleman 
talked with you, asked you how this accident oc¬ 
curred, and that you explained your version of what you 
recalled about it and that he wrote these things down as you 
talked to him? Is that not a fact? A. I told him what I 
knew and presumed later he wrote them down. 

Q. Is it not a fact that he wrote them down in your pres¬ 
ence? A. Xot while I was talking to him. 

Q. Is it not a fact that he would ask you a question, or 
several questions relating to the accident, and then write 
down what you had told him, and then after writing the 
answer down he would ask you an additional question or 
questions ? A. He said it was an incident he w’as checking 
up on and he wanted me to tell him about it, so I gave it to 
him and that is all he wanted to know’. 

Q. Is it not a fact that he wrote down what you told him 
w’hen vou w’ere there? A. Xo, I don’t remember that. 

Q. How’ long did you talk with him ? A. About 15 min¬ 
utes. 

Q. And just before the conclusion of your discussion did 
you sign this statement which I have shown you? A. With 
the permission of the superintendent . . . 

Q. I w’ill ask you again and request that you answer this 
question either yes or no. Did you or did you not sign the 
statement v’hich he w’rote dowm in your presence? Did he 


GEORGETOWN COLLEGE VS. HUGHES. 


57 


write this statement down in your presence? A. I don’t 
know whether he did not not. 

Q. Would you say he did not? A. I don’t remember. 

Q. Did you at any time leave the waiting room 

77 from the first time you started to talk with him? A. 
When I went to answer the telephone I did. 

Q. And how long were you gone? A. About 5 minutes. 
Q. Did you sign the statement after you returned or be¬ 
fore you left? A. After I returned. 

Q. Did you read the statement before signing it? A. 
He read it to me. 

Q. Do you deny that you read this statement? A. I do. 
If he read it to me that would mean that I didn’t read it. 

Q. I ask you if you read this statement before signing? 
A. No, I didn’t. 

Q. I call your attention to the foot of page 1 of the state¬ 
ment to language which reads “I have read the above and it 
is true.” Was that in the statement when vou signed it? A. 
I don’t remember whether it was there or not. 

Q. I call your attention to page 2 of the statement, calling 
your attention to “I have read the above and it is true.” 
Both of these statements are directlv above vour signature. 
Do you recall if they were there when you signed the state¬ 
ment? A. I don’t recall. 

Q. When did you first talk with Miss Hughes after the 
accident occurred? A. I believe it was the next day. I did 
not see her that day. 

Q. Did she, when you first saw her, give you any explana¬ 
tion as to how this accident occurred? A. No, she did not. 
Q. Did she at any time tell you her version of the accident 
or how it had occurred? A. No, she did not. 

78 Q. Did you tell the gentlemen who took this state¬ 
ment that Miss Hughes, while in bed, stated to you 

that you were not at fault for the accident? A. I don’t re¬ 
member saying anything like that. 

Q. Is it not a fact that she did state to you after the ac¬ 
cident occurred that you were not at fault for the accident? 
A. I really don’t remember. 

Q. Did you not tell the gentlemen who took your state¬ 
ment from you that she had so stated to you that you were 
not at fault for the accident? A. I don’t remember. 
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Q. Do you deny that you told him that? A. I don’t deny 
anything. 

Q. Then she may have told you that you were not at fault? 
A. She may have, but 1 still don’t remember. 

Q. Is it not a fact that you just don’t recall? A. Yes. 

Q. Is it not a fact that Miss Hughes stated to you after 
the accident had occurred that she was walking too close to 
the wall? A. Not to my knowledge. 

Q. Do you recall stating that to the gentleman who took 
this statement? A. No. 

Q. Do you deny that, or is it as you answered my other 
question, that you have no recollection of it? A. I don’t re¬ 
member. 

Q. As I understand it, this is your signature. I hand you 
this statement with your signature at the foot of each page 
and ask you to read it. (Witness reads paper). Does this 
statement refresh your recollection? A. As to the accident, 
yes. 

Q. Let me ask you if you told this gentleman who took 
this statement the things contained in it? A. As to the 
accident I did. 

79 Q. Then you did use your right hand to open this 
door? A. I did. 

Q. And you did push this door open in the usual manner? 
A. Yes. 

Q. And you had opened the door approximately one foot 
when you heard a noise? A. I don’t recall, as to the one 
foot, the distance the door opened. 

Q. Your recollection was clearer, was it not, as to how 
this accident occurred and the events and incidents sur¬ 
rounding it when you gave this statement, than it is today? 
A. It was clear, yes. 

Q. This statement was taken only two days after the acci¬ 
dent? A. Yes. 

Q. Is it not a fact that you told the gentleman who took 
the statement all of the things that now appear in it? A. As 
far as the accident, but I did not say the door opened one 
foot. 

Q. Can you tell us today how far it did open? A. No, I 
could not. 

Q. How about the balance of the statement? Did you tell 
the gentleman who took it those things ? A. What things ? 
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Q. All the rest of the statement that I have just shown 
you ? A. As far as talking with Miss Hughes, I do not re¬ 
member talking with Miss Hughes and conversing about the 
incident at all. 

Q. You recollection was much clearer at the time of the 
statement, was it not? A. Apparently it was. 

Q. Is it not possible that you may have forgotten a num¬ 
ber of things that you said at the time you gave this state¬ 
ment? A. I suppose so. 

80 By Mr. Galiher: 

For the sake of the record, I want to present to the 
stenographer a copy of the signed statement of Miss Ross 
which counsel have agreed may be attached to this depo¬ 
sition. 

Cross-examination 
By Mr. Sheehan: 

Q. Miss Ross, I believe you stated to Mr. Galiher on di¬ 
rect examination that you were about in the middle of the 
east section of Section Riggs Ward at the time Miss Sand- 
mier gave you this order to get a tray? A. That is cor¬ 
rect. 

Q. You also stated that you were approximately 15 feet 
from the swinging door when you started on the errand to 
get the tray? A. Yes. 

Q. And you stated you were proceeding hurriedly toward 
the door? A. Yes. 

Q. Was that your usual way of moving? A. Yes. 

Q. Miss Sandmier is the supervising instructress of 
nurses, isn’t she? A. She was then. 

Q. Her authority to order student nurses to do things is 
general? A. That is right. 

Q. And it was at that time? A. Yes. 

Q. And any order you received from her you had to carry 
out with dispatch ? A. Yes. 

Q. Now on the occasion when Miss Hughes was struck 
by the swinging door, did you undertake to promptly do 
what you were ordered to do by Miss Sandmier? A. Yes. 

Q. Did you walk rapidly toward the door before you 
opened it? A. Yes, I did. 
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Q. And were continuing to walk as you gave the door a 
push with your right arm? A. Yes. 

81 Q. Did you slacken your speed before you reached 
the door? A. No, I did not. 

Q. You continued at the same speed? A. Yes. 

Q. Did you hear a crash when the door came in contact 
with Miss Hughes? A. Well, there was a noise. I guess 
you would call it a thud or a crash. 

Q. Was it a loud noise? A. I don’t remember just now. 

Q. I believe you stated the door then swung back into 
you after striking Miss Hughes? A. That is right. 

Q. And you pushed the door as it swung toward you? 
A. Yes. 

Q. Then you again opened it slowly and went into the 
hall to investigate? A. Yes. 

Q. When you first pushed the door open could you see 
Miss Hughes? A. No, I could not. You mean when I hit 
the door to go out for the tray before I went into the hall? 
No, I couldn’t see her. 

Q. Did you look downward through the wire mesh to see 
if anvone was in the hall? A. No. 

Q. When you investigated, in what position -was Miss 
Hughes? A. On her left side with her head west of the 
door. 

Q. Her head west of the door? Against what side of the 
hall door? A. Against the opposite side of the swinging 
door. 

Q. And was she west of the door sill, of the west door 
sill? West of the ward you were in? A. No, of the spring¬ 
ing door. 

Q. She was beyond the door in a westerly direction? A. 
Yes, that is right. 

82 Q. Miss Ross, you were a student nurse at the 
time the accident happened? A. Yes. 

Q. And you were employed by the hospital? A. Yes. 

Q. Did you receive compensation for the services you 
performed? A. Five dollars a month. 

Q. And your board and room? A. Yes. 

Q. Instruction and training? A. Yes. 

Q. And you performed such work as the hospital authori¬ 
ties assigned to you including that assigned to you by Miss 
Sandmier? A. Yes. 
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Q. At the time that you pushed the door out and into the 
hall and it struck an object, was the door between you and 
the object which was struck? A. Yes. 

Q. About how far west of this swinging door was Miss 
Hughes lying? Would you say she was lying one foot, two 
feet or three feet? What distance would you say? A. 
About the length of the door. 

Q. About the distance of the width of the door? A. That 
is right. 

Q. Which "way was Miss Hughes’ head? A. I believe it 
was .... 

Q. I believe you stated that Miss Hughes’ head was 
against the side of the hall way opposite that from where 
the swinging door was mounted? A. West, I believe I said 
the head was facing. 

Q. And the legs were pointed back in the direction of the 
swinging door? A. Yes. 

Q. In the general direction of the door? A. Yes, in the 
general direction. 

83 Q. Do you recall whether or not she was face 
down, back downward, or on her side? A. No I do 

not. 

Q. After the door had struck the object and came back 
to you did it come back with force? A. I suppose it did. 
I don’t know. 

Q. What is your present recollection of how the door 
came back? Fast or slowlv? A. Fast. 

Q. With respect to this statement, this two-page state¬ 
ment, that Mr. Galiher showed you, I notice that on page 
two your signature appears four lines below the first two 
lines on the page which contain handwriting. Can you tell 
me whether or not this statement “I have read the above 
and it is true” on page two was on the paper when you 
signed it? A. I said that I did not remember. 

Q. When did you first hear that there was to be prepared 
a statement which you were to sign ? A. I believe two days 
later the gentleman came up and questioned me. Other 
than that I did not know anything about it. 

Q. Did anyone at the hospital have anything to do with 
your making this statement other than the gentleman 
whose handwriting appears on it? 
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Q. Before the statement was taken, did anyone else speak 
to you about it? Did the superintendent of the hospital 
say anything to you about making this statement? A. Yes, 
Sister Euphrasia did. When the gentleman came up and 
questioned me I called Sister Euphrasia and afterwards I 
talked to him. He was a lawyer, I think. I went outside 
and made a telephone call. It took me about five minutes 
to get hold of Sister Euphrasia. At that time she told me 
to sign any papers it was necessary to sign. 

Q. Did you tell her that this gentleman -was writing 

84 up some papers? A. I don’t remember exactly what 
I said. What I remember I told her was that he was 

a lawyer for the hospital and other than that I don’t re¬ 
member saying anything more. 

Q. And she then said? A. She said to sign whatever he 
had to sign. 

Q. Do you know whether or not he wrote down every¬ 
thing you told him? A. That I don’t remember. 

Q. Did you tell him approximately where you were lo¬ 
cated when Miss Sandmier told you to go for the treatment 
tray? A. Not that I remember. 

Q. Did he ask you that? A. I don’t remember whether 
he did or not. 

Q. Did he ask you whether you were going fast or slow 
as you opened the door? A. I don’t remember. 

Q. Did he ask you whether or not the door swung back 
as it struck an object? A. Not to my knowledge. 

Q. Do you have any recollection of Miss Hughes telling 
you at that time that you were not at fault for the accident? 
A. No. 

Q. Do you have any recollection of Miss Hughes telling 
you at any time that she was walking too close to the wall? 
A. No. 

Q. Did the gentleman who took this statement ask you 
what you meant by the statement “I pushed this door in 
the usual manner”? A. Not that I remember. 

Q. Miss Boss, how old were you when this happened? 
A. 20 years old. 

85 I, the undersigned, a Notary Public in and for the 
State of New Jersey, do hereby certify that I am not 

of kin or related to any of the parties to the cause above 
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stated, nor in any manner interested in the results thereof; 
That I am personally acquainted with the said witness, Eda 
Alness Ross, and know her to be the identical person named 
in this deposition; and that she was sworn and examined 
as above stated, and that her evidence was taken down as 
near as might be in her own language, on this Sixth day of 
April, 1940, at the place above stated. 

(Sgd) LAVINIA KARSTENSEN 
A Notary Public of the State 
of New Jersey. 

My commission expires June 11, 1940. 

State of New Jersey, 

County of Cumberland , ss: 

Lavinia Karstensen, being duly sworn according to law 
on her oath deposes and says that the foregoing is a 
full, true and correct transcript of the deposition taken by 
her in the above entitled cause. 

(Sgd) LAVINIA KARSTENSEN 

Sworn to and subscribed before me this Sixth day of 
April, 1940* 

(Sgd) THELMA E. KONSCHOK 
Notary Public of New Jersey 

My commission expires March 28, 1943. 

S6 Mr. Sheehan: May I have a copy of that two- 
page statement to put on the original deposition? 
Mr. Quinn: This is a copy (handing a paper to Mr. 
Sheehan). 

The Court: The jury will be excused until 1:30. Be 
careful not to speak about the case or allow anyone to dis¬ 
cuss it with you. 

(Whereupon a recess was taken from 12:40 to 1:30 o’clock 
p. m.) 
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After Recess 

(The trial was resumed at 1:30 o’clock p. m., at the expi¬ 
ration of the recess.) 

'Whereupon Dr. James A. Cahill was produced as a 
witness on behalf of the plaintiff, and, having been first duly 
sworn, was examined and testified as follows: 

The Clerk: Do you want the X-ray lamp’ 

Mr. Sheehan: Yes. 

In the meantime, while Dr. Cahill is sitting there— 

The Court: You may proceed now. 

Mr. Sheehan: Before we go ahead and start with Dr. 
Cahill’s testimony, I would like to introduce in evidence 
certain X-rays, certain X-ray readings by an expert. Mr. 
Quinn and I have agreed that they may be introduced. 

The Court: Verv well. Thev mav be admitted. 

• « «r 

(The X-rays referred to were admitted in evidence.) 

Mr. Sheehan: Mr. Reporter, Plaintiff’s Exhibit 1 is an 
X-ray plate Xo. 92,35, of Miss Hughes, taken on June 13, 
1938, at Georgetown Hospital. 

(The X-ray plate just identified by Mr. Sheehan was 
marked “Plaintiff’s Exhibit 1.’’) 

Mr. Sheehan: The second is an X-ray plate bear- 
87 ing the legend, “Miss Hughes, m. g., October 17, 
1935,” and taken by C. R. Smith on that date. 

(The X-rav referred to was received in evidence as Plain¬ 
tiff’s Exhibit No. 2.) 

Mr. Sheehan: The next is the photographic print of the 
X-ray plate taken on October 17, 1935, said print being 
dated “Washington, D. C., October 23, 1935,” and signed 
by Vivencio Cruz, who is an expert photographer. 

(The document referred to was received in evidence as 
Plaintiff’s Exhibit 3.) 

Mr. Sheehan: The next is an X-ray plate bearing the 
number 7269, dated January 31, 1940, “Miss S. Marie 
Hughes.” 

(The X-ray referred to was received in evidence as Plain¬ 
tiff’s Exhibit 4.) 
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I 

I 

Mr. Sheehan: The next is X-ray plate hearing date 
March 18, 1940, No. 7343, “Miss Marie S. Hughes.’’ 

(The X-ray referred to was received in evidence as Plain¬ 
tiff’s Exhibit 5.) 

Mr. Sheehan: The next is an X-ray plate dated April 
9, 1940, No. 7378A, “Miss Marie S. Hughes.” 

(The X-ray referred to was received in evidence as Plain¬ 
tiff’s Exhibit 6.) 

Mr. Sheehan: The next is an X-ray plate dated April 

9, 1940, No. 7378*“Miss Marie S. Hughes.” 

(The X-ray referred to was received in evidence as Plain¬ 
tiff’s Exhibit 7.) 

7 i 

i 

Mr. Sheehan: Then for the purpose of the record, there 
was an X-ray plate made on October 29, 1934, at George¬ 
town Hospital, and another made on March 13, 1935, at 
Georgetown Hospital, which said plates are not available, 
having been discarded. 

Then, for the purpose of the record: There was another 
plate, No. 4320, made by Dr. (’. ( \ Caylor and read by him 
on October 23, 1935, which was discarded in 1939. 

I will give the readings of these plates which Mr. Quinn 
and I have agreed that the expert reading of these by an 
expert technician qualified to read the same, qualified phy¬ 
sicians, qualified doctors of experience. The read- 
88 ings on these are as follows: 

As to the October 29, 1934, plate: “Examination 
of the left hip shows the presence of an intrascopular frac¬ 
ture of the neck of the femur with the usual deformity. 

The shaft is displaced upward and rotated externally.” 

As to the reading of March 13, 1935: “Examination of 
the left hip shows some coxa vara deformity, but the frag¬ 
ments are in fairly good position. No statement can be 
made in regard to union as there is no periosteum in this 
area.” 

As to the plate taken October 17, 1935, the reading of 
this plate made by Dr. Francis C. Alman, expert, on April 

10, 1940, is as follows: “Examination of X-rav bearing 
legend in handwriting, ‘Miss Susan M. Hughes, October 
17, 1935,’ shows an old fracture through the neck of the 
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left femur with complete absorption of the neck and up¬ 
ward displacement of the shaft. There is also generalized 
rarefaction of the femoral head.” 

As to the X-ray of October 23, 1935, expert reading by 
Dr. C. C. Caylor, is as follows: “X-ray examination of the 
left hip reveals a headled ununited fracture of the neck of 
the femur. The neck of the femur has been entirely ab¬ 
sorbed. The shaft of the femur shows a marked upward 
displacement and there is considerable rarefaction of the 
head of the femur.” 

89 As to the X-ray of June 14, 1938, taken at George¬ 
town, the reading is: “Examination of the left hip 

shows complete absorption of the neck of the femur with an 
articulation between the upper portion of the acetabulum 
and the greater trachanter. There may be some fibrous 
union between the head and the inter-trochanteric portion 
of the shaft.” 

As the X-ray of January 31, 1940, No. 7269, Xo. 7343 of 
March 18, 1940, and Xo. 7368 of April 9, 1940, the readings 
as to these three are as follows, by Dr. Francis C. Alman: 
“X-ray examination of the above-numbered plates shows 
an old fracture through the neck of the left femur with 
rarefaction of the head and with complete disappearance 
of the femoral neck. The shaft is displaced upward. The 
pelvis is tilted with the inclined plane of the iliac crest being 
from left to right.” 

90 Plate 7378A is of the right hip, a normal hip. 
“Examination of the right hip reveals no evidence 

of bone or joint disease or abnormality.” 

Those all relate to the plaintiff, Susan Marie Hughes. 

Direct Examination 

By Mr. Sheehan: 

Q. Dr. Cahill, will you please give us your name? A. 
James A. Cahill. 

Q. Will you tell us your profession? A. I am a surgeon. 
Q. Where did you go to school, Doctor? A. Georgetown 
University. 

Mr. Quinn: I admit the doctor’s qualifications. 

Mr. Sheehan: I know that you admit it, but I want the 
jury to know his qualifications. 
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Mr. Quinn: I will tell the jury that he is one of the best 
surgeons in town. Is that enough? 

By Mr. Sheehan: 

Q. How many years experience have you had? A. 
Twentv-five years this June. I graduated in 1915. 

Q. I take it that you are associated with many of the 
hospitals here ? A. 1 am chief surgeon at Georgetown and 
Providence Hospitals, and professor of surgery at George¬ 
town Medical School. 

Q. And you were such in 1934? A. In 1934. 

Q. Did you have occasion to treat Miss Hughes in 1934? 
A. Yes, sir. I did. 

Q. Do you have your records? A. I have. 

Q. Will you please tell us about her injury and about 
the treatment? A. I treated her on October 29 for 
91 injury to her left hip. She had a fracture of the 
neck of the left femur. The femur, as you know, is 
this long bone (indicating), which is the extension of the 
hip down to the knee. She had a fracture of the neck of 
the femur. 

Q. Doctor, will you show the jury on this (handing a 
bone to the witness)? A. This (indicating) is the head of 
the bone, that fits into what is called the acetabulum. It is 
what is known as a ball and socket joint. This fits in and 
swings there by the muscles which pull it in its action. 

Where this head of the bone unites directly here with 
this neck is called the anatomical neck. But between this 
neck or between those parts of the bone there, between 
these trochanters, which are humps in the bone, the greater 
and lesser trochanters, is what is known as the surgical 
neck. That is the part of the bone which frequently is in¬ 
jured in a fall or an injury when it breaks. 

This large portion of the bone here (indicating), it was 
driven in. The first X-ray, as my record states, shows 
that she had some impaction, that is, driven in like a tele¬ 
scope; like you take the rear end of it, and drive the tele¬ 
scope in. 

It was believed better to leave this in that position where 
it was, half way in; and this condition reported by the first 
X-rav we believed generallv satisfactorv. 
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We placed her in a plaster cast from October 30 until 
December 11, when the cast was removed, and she remained 
under care for a considerable time. The last time I saw 
her was May 20, 1937, at my office. 

Q. Now, Doctor, will you state whether or not—You have 
heard these readings of these X-ray experts of these plates. 
Take this photograph, plaintiff’s Exhibit No. 3, and explain 
to the jury what has happened. A. I guess it doesn’t show 
so well there. This is the head of the bone. That is the 
head of the bone. The head of the bone rides in the 
92 acetabulum. 

Now, here is the surgical neck, which I just de¬ 
scribed to you, there. 

This through a faulty circulation—that (indicating) is 
a nutrient artery, an artery which nourishes the bone, blood 
vessels which run into the meshes and they nourish the 
bone and deposit lime salts and colcium to make up new 
bone. In a young individual they deposit it perfectly satis¬ 
factorily, and good bony union occurs. 

In some individuals, either elderly or young, this fails to 
deposit calcium; and from the fact of improper nutrition 
we get what we call failure of union, malunion, faulty 
union, which later is absorbed; and we find—we get bony 
absorption, and the bone begins to become rarefied, like the 
gentleman just states in the report of the X-ray finding. 
It is rarefied. It is mottled. It is not solid bone like yon 
see down here, this bone here in this picture here. This is 
rarefied and spotted, spongy. 

Now, there is no actual bone union there; but what is 
there is fibrous union. “Fibrous” means fibrous tissue or 
tough tissue, connective tissue, which holds the tissues 
together. She has union in the fibrous union, but not really 
bonv union; and therefore it is not satisfactory for the full 
support of her pelvis or waist. 

Q. And as her condition is, as disclosed by these X-rays, 
she is unable to support her weitht? A. That is it. 

Q. Without aid? A. Without aid. 

Q. What has happened to the neck? A. The neck has 
been absorbed. That is not there as true bone. It is fibrous 
tissue which has replaced it. 

Q. And the neck is gone forever? A. The neck of the 
bone is gone; disappeared. 
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93 Q. Can you point out the difference between that 
and a normal right hip (handing an X-ray to the 

witness) ? A. This was taken on April 9, 1940, by Dr. 
C. C. Cavlor. This is—we usually have a little error. This 

* V 

is here? 

Q. Yes. A. This is normal bone, up through there. In 
this segment (indicating) it shows bone, normal bone. This 
is the acetabulum (indicating). That is the socket which 
the bone fits in, the same character as the shoulder joint, 
a ball and socket. 

This (indicating) is where the head of the bone rounds 
out with its smooth surface. That is covered bv svnovial 

V * 

membrane. As it rides, it secretes a secretion there, and 
it lubricates the joint. That bone then comes off at this 
angle. 

Right in here is what is known as the anatomical neck. 
Right in here is the surgical neck, the one that breaks. 
When you fall on your side, this cracks in there. That is 
what causes this to go in and telescope in. 

Now, a person whose nutrient arteries, as I just stated, 
are proper, should take on a good solid bone by the deposit 
of lime salts, calcium, and so forth. This is not. This is 
where there is a reflexion. 

Q. There should be another plate showing this, that il¬ 
lustrates a perfectly normal hip and shows the neck. What 
does that show, Doctor (handing an X-ray to the witness) ? 
A. This shows a femur in the position that I was trying to 
describe. This is the head of the bone, which fits in there. 
Through discuse that has shown some absorption or re¬ 
flexion. 

You notice, there is not the same distance between the 
two. You see, this shows here normal. This neck is here, 
that shows half the shaft. That is normal. This is driven 
up. It also rides up here. This is a deformity. 

94 That is a little bit more exaggerated at this time 
than it was in the beginning, because there has been 

nothing to hold it through here. It is just soft fibrous 
tissue. 

Q. Do T understand that the shaft then has progressively 
ridden up? A. Ridden up, because it has had nothing to 
hold it down. 
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Q. Now, will you look at this plate, Doctor (handing an 
X-ray to the witness), and state whether or not there is a 
deformity, a structural or postural deformity? A. This is 
evident. It is the same character of thing, an absorption. 
Evidently a little callus starting to grow out here, locking 
the bone to the top of the acetabulum. 

Nature will do that. Where it rides up like that, Nature 
will occasionally—not occasionally, but always—apply her 
repair processes the best way that she can. 

She sometimes makes a suture of false top to a joint. 
There has been some bony growth through here, but the 
head of that bone, I mean the neck of that bone, is gone. 

Q. The neck of the bone is— A. —absorbed. It is rare¬ 
fied. 

Q. Does that protend trouble in the future? A. That 
means that she is crippled. When she walks she will limp. 
Her pelvis will tilt. To compensate for that she will list. 
She will require a cane. 

Q. Or a crutch ? A. Cane or crutch support. 

Q. She must have support? A. She should require sup¬ 
port. 

Q. That means for the rest of her life, Doctor? A. Yes. 
For the rest of her life. 

Q. There is no hope of restoring— A. She will always 
walk with a limp. She will require a cane. She can’t do 
any long walking. 

95 Q. Will any pain accompany her? A. She will 
have more or less pain and discomfort. 

Q. Can you testify, based on your history and knowledge 
of this case, that she has had pain more or less? A. She 
has told me that she has had considerable pain, that she 
had it in 1937, when I saw her. 

Mr. Sheehan: That is all. 

Cross-examination 
By Mr. Quinn: 

Q. Doctor, did you make a history as to how the patient 
met with her injury? A. My record shows that I have a 
history. 

Q. What does it show? A. My record states at the time 
of the accident Miss Hughes was 55 years old and on 
October 29,1934, while working as a trained nurse at George- 
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town University Hospital and at 7:30 a. m., she slipped and 
fell on the floor, producing an injury to her left hip. 

Q. She slipped and fell? A. That is what the record 
states. 

Mr. Quinn: That is all. 

Redirect Examination 
By Mr. Sheehan: 

Q. From whom did you secure the information— A. I 
don’t recall. 

Q. Did you receive it from Miss Hughes? A. I was told 
that she fell. She was seen by Dr. Drury, who called me up. 
And that is what was my impression. 

Q. Someone else told you that she had slipped on the 
floor? A. I learned that in that wav. 

Q. Miss Hughes did not tell you that? A. I honestly 
don’t recall who told me. 

Q. And Dr. Drury— A. Dr. Drury saw her first, 
96 and he called me up. When I saw her she was in bed 
and she couldn’t walk. 

Q. To the best of your recollection someone around the 
hospital told you? A. In an injury case when something 
happens and the patient is upstairs, we go up and see her. 

Q. You just took it for granted that that had nothing to 
do with the treatment of the injury? A. I did not observe 
the injury. It had nothing to do with my treatment. I 
mean, I did not observe how the injury was produced. I 
was not present. 

ATi*. Sheehan: That is all. 

Recross-examination 
By Mr. Quinn: 

Q. But she must have told you or someone else? A. It 
is quite— 

The Court: That is argumentative. 

Further Re-direct Examination 
By Mr. Sheehan: 

Q. By the way, Doctor, what is your charge for your 
services ? A. $250. 

Q. Have you been paid? A. I have not. 

(Witness Excused.) 
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97 AY hereupon Mrs. Sadie W. Hayman was produced 
as a witness on behalf of the plaintiff, and, having 

been first duly sworn, was examined and testified as follows: 

Direct Examination 
Bv Mr. Donovan: 

Q. Mrs. Hayman, will you please tell the Court and jury 

vour full name? A. Mv full name? 

• * 

Q. Yes. A. Sadie AY. Hayman. 

Q. Where do you live? A. 1219 Twenty-fifth Street, 
Northwest. 

Q. In the city of Washington? A. Yes. 

98 Q. Now, Mrs. Hayman, calling your attention to 
the 29th day of October, 1934, were you in George¬ 
town University Hospital at that time? A. I was. 

Q. Do you recall whereabouts in the hospital you were? 
A. Yes, sir. 

Q. Where was that? A. I was in—right as you came in 
the single door on this side (indicating), the door that 
opened this side, and I was right the first bed on this side. 

Q. Now, Mrs. Hauman, if you will look at that blackboard 
over there, you will see on the blackboard a plan. Does 
that look to you like a plan of the ward in which you were 
at that time? A. Yes, sir. 

Q. Now, Mrs. Hayman, about where were you, if you 
can show me, on that plan? Can you point generally? 
Which one of these two rooms were you in? A. I was in 
the room where the second door is. 

Q. In this one (indicating)? A. Yes. 

Q. The room with the plain door, you mean? A. I mean 
a single door that just opens. 

Q. That is this one here (indicating)? Is that what you 
mean? A. Yes. 

Q. Were you in bed, Mrs. Hayman? A. Yes, sir. 

Q. Whereabouts was your bed? A. My bed—there was 
—like this is opened up, and I was just about that far 
(indicating) from the opening of the door. 

Q. Do you mean from about here (indicating)? A. No. 
There (indicating). There is—Does the door swing 

99 that way? 

Q. The door swings inward there. A. Inward? 
Which way would that door be, swinging inward ? 
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Q. This is inside the ward (indicating). A. Yes, sir. I 
would be about there (indicating). 

Q. Your bed was up near this door here? Do you mean 
near this door? A. No. It was near the single door, right 
out from the single door. 

Q. Now, Mrs. Dayman, on that day early in the morning 
did you observe an occurrence, observe an accident, happen 
at the hospital? A. Yes, sir. 

Q. What first called that to your attention? A. It was 
a crash. 

Q. Was that a loud crashf A. Yes, sir. It was a loud 
crash. It sounded as though, that dishes or something 
were falling. It was a loud crash, and then after the crash 
a thump. 

Q. A thump followed the crash. A. Yes, sir. 

Q. Now, did you see anything that might have caused 
that crash? A. No, I didn’t, because my bed was so that I 
couldn’t see in the next room. 

Q. Did you get out of bed afterward? A. I couldn’t, 
because I had just been operated on. 

Q. Did you hear any outcries or anything of that nature 
after the crash ? A. I heard whoever fell say, “Oh, Lord”; 
and that was all, because, you see, they rushed to her. 

Q. Did you hear any moans or groans there? A. Yes, 
sir, I did. 

Mr. Donovan: Your witness. 

100 Mr. Quinn: No questions. 

(Witness excused.) 

Whereupon Dr. Phillip 0. Pelland was produced as a 
witness in behalf of the plaintiff, and, having been first 
duly sworn, was examined and testified as follows: 

Direct Examination 
By Mr. Sheehan: 

Q. Will you please tell us your full name? A. Phillip 
O. Pelland. 

Q. What is your profession? A. I am an orthopedic 
surgeon. 

Q. Specializing in orthopedic surgery? A. Yes, sir. 

Q. What school of medicine did you attend? A. I grad¬ 
uated from Georgetown University in 1928. 





74 


GEORGETOWN COLLEGE VS. HUGHES. 


Q. Then what others ? A. Then I interned for a year at 
Gallinger Hospital, and then I spent a year in Boston in 
orthopedic surgery. Then I was associated with Dr. Hall 
here in Washington for three years. 

Q. Is that Dr. Custis Lee Hall? A. Yes. And then I 
have been practicing for myself for the last seven years. 

Q. Specializing in orthopedic surgery? A. That is right. 

Q. Did you have occasion to examine Miss Hughes? A. 
Yes, sir. I did. 

Q. On what date, Doctor? A. I believe it was on the 9th 
of this month. The 9th of April. 

Q. In connection with your examination had you there¬ 
after examined certain X-ray plates? Had you 
101 thereafter examined certain X-ray plates? A. I 
had, regarding this patient. Yes, sir. T had. 

Q. Dr. Pelland, I show you X-ray Xo. 9235, dated 
June 13, 1938; and I ask you to put it on the box. A. I 
believe that that is the plate that I saw. 

Q. Will you tell the Court and jury what that disclose* 
to vou ? Bv the wav. Doctor, do vou have occasion to read 
X-ray plates? A. Oh, yes. 

Q. In orthopedic surgery? A. Yes. 

Q. You do read thousands of those, I presume? A. Very 
many of them. 

Q. Will you tell us—in connection with your orthopedic 
surgery you rely on the plate to disclose the condition 
before you proceed with your surgery, do you not? A. 
Yes, sir. We could not practice surgery if we did not know 
bow to interpret X-rays. 

Q. You don’t depend on anyone else to interpret them 
for you? A. I never do. No, sir. 

Q. In bone and joint surgery? A. That is right. 

Q. Will you tell us what that plate discloses. Doctor? 
A. Well, this film shows a typical, characteristic ununited, 
that is, unhealed, fracture of the neck of the left femur. 
It shows no union across the fracture area. It shows rather 
marked shortening of the leg. In other words, the shaft of 
the leg has ridden upward. So that definitely I would say 
in this case that the shaft is ununited. 

Q. I show you a plate dated October 17, 1935, and ask 
you to take a look at that. A. That shows this same con- 
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dition that you see in these two films, but it is clearer than 
that one. 

Q. That is 1935. 

102 I show you a plate dated the 31st of January, 1940. 
A. The situation is still the same. There is no 

change in the condition. 

Q. No change of the fracture? A. No. 

Q. No change with respect to how the shaft is? A. No. 
I would say the shaft is in approximately the same position 
that it is in—in absolutely the same position that it is in 
on an earlier film. There is no evidence of any union there 
at all. There is marked eversion of the lower extremity, 
and marked shortening all the way up the leg. 

Q. I show you a plate dated March 18, 1940. A. The con¬ 
dition is essentially the same as at the other examinations. 

Q. Does that indicate a deformity? A. Oh, yes. Very 
marked. You see a normal hip on this side. You see right 
here, this is the trochanter here. You see how this has just 
ridden right up. The normal trochanter lies below the mar¬ 
gin of the socket of the joint. 

Q. Resulting in a shortening of that? A. Yes. 

Q. I show you plate 7378A, dated April 9,1940. Put that 
one up. A. That shows a normal hip joint. You see the 
normal neck of the femur. This is the head of it here. This 
is the neck. This is called the greater trochanter and this 
is the lesser, hidden behind the shaft. 

Q. I show you one also dated April 9, 1940. A. This 
shows the contrast between the two. This is the normal hip 
on this side, and this is the abnormal. If anything, that 
trochanter now appears to be riding up a little bit higher 
than it was before. 

Another interesting thing is the marked atrophy of the 
bone on this side, the decrease in the demsity. You 

103 see how clear and sharp-cut this is, and how mottled 
the appearance of this bone is, which means that 

under the influence of weight the lime salts are not there. 
These lime salts have been absorbed, and the patient has 
not placed as much weight on this extremity as she has on 
the other one. 

Q. And that discloses a deformity? A. Yes, sir. 

Q. Will you tell us what has happened in the neck of the 
left femur? A. The neck is absorbed. 
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Q. Entirely absorbed? A. It appears to be entirely ab¬ 
sorbed. You see, this film shows it a little better. You can 
see the amount of neck that is normally present. 

This bone is divided for anatomical purposes into the 
head, the neck, and then the shaft of the bone. This portion 
between here and here is the neck. 

On this film (placing another X-ray on the illuminator) 
vou don’t see anv neck here at all. The neck is gone. 

Q. Do I understand, Doctor, that that neck is gone for¬ 
ever. A. Yes. 

Q. Can anything be done to that hip at this age? A. 
Anything that might be attempted would be purely experi¬ 
mental. I mean by that—I don’t mean that it would be 
experimental. I mean you certainly could not guarantee 
any results. An effort could be made, but— 

Q. In your professional judgment as an orthopedic sur¬ 
geon can vou tell whether or not it would be dangerous to 
attempt anything? A. Yes. An operation of that extent 
would carry considerable hazard with it. 

Q. Then when you finish, assuming that there was some 
degree of success, the leg would still be shorter? A. 
104 Oh, yes. Yes. It would be shorter? 

Nothing you could do will ever overcome the short¬ 
ness. You might be able to increase the stability of it. I 
mean, that is, you might be able to operate in such a way 
that when the patient puts her weight on the extremity, 
instead of this telescoping, as she has it now, every time 
she walks, it goes up and down, up and down, you might be 
able to stop that by operation. But there is no guarantee 
that the operation would be successful. 

Q. And, presuming that the patient is willing to assume 
that very grave risk, what "would be the expense, including 
hospitalization, nursing, and so forth? What would be the 
estimated expense if she were able to finance it? A. Well, 
that is hard for me to state offhand. I imagine it would 
run into thousands of dollars. 

Q. Thousands of dollars? A. Yes, sir. Including the 
operation and the hospitaliation, probably it would run into 
$1,500 or $2,000. 

Q. Doctor, will you tell us further what your examination 
of this patient discloses? A. Examination of the left hip 
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showed a marked eversion with atrophy of the thigh and 
calf muscles. 

That “eversion” means that the foot of the lower extrem¬ 
ity is turned out, where normally it is behind the head. It 
is just rolled out. 

The “atrophy of the thigh and calf” means that the 
thigh on the left side, when compared, when measured, ac¬ 
tually measured, with the right, was much smaller. 

That is the result of lack of use. As we use our muscles, 
they develop. If we don’t use them, they shrink. That is 
atrogliy. 

Examination of the right lower extremity showed the 
actual measurement to be 33 inches in length and the left 
lower extremity 32 inches. The apparent measurements 
show 36 inches in the right lower extremity and 34 3/4 
inches in the left. There was three quarters of an 
105 inch of atroghv in the left thigh and half an inch 
in the calf. 

There is some telescoping of the left leg. There is coarse 
crepitation, which can be felt in the neck of the left femur 
upon manipulation. 

There is, as I held the left extremity and pulled, slid it 
up and down, you could feel the bones scraping together 
where they were not healed. 

Internal rotation of the left hip -was markedly limited. 
That is, I was unable to turn the extremity in. 

On standing there was a pelvic obliquity, the left side 
being the lowest. That is, the left side of the pelvis tilted 
down and the right side tilted up, and you could see the 
obliquity. 

There is some scoliosis of the spine with the curvature to 
the left. That, T felt, was due to the posture that, the 
patient assumed. “Scoliosis” means a curvature of the 
spine. 

Motions in the left hip are reduced to less than 50 percent 
of normal, but motions of the left knee seem fairly free. 

On standing, the same extreme eversion of the left side 
is noted. 

Q. I believe you stated that she has a scoliosis? A. Yes, 
sir. 

Q. What is a scoliosis? A. A scoliosis is a curvature of 
the spine. 
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Q. Is that a normal curve of the spine? A. No. That 
is an abnormal curving due to shortness of the-Tower ex¬ 
tremity on that one side. 

Q. What produces the scoliosis? A. There are many 
conditions that produce it. Arthritis will produce it. Pa¬ 
ralysis will produce it. 

Q. What has produced this scoliosis? A. The 

106 shortening of the leg on this side. 

Q. How many types of scoliosis are there? A. 
There are grossly two—organic, what we call organic sco¬ 
liosis, and the postural or functional scoliosis. 

Q. Sometimes called structural scoliosis and poistural 
scoliosis? A. Well, the organic is the structural type of 
scoliosis. The postural is the functional type. 

Q. What type of scoliosis does Miss Hughes have? A. 
The functional or postural scoliosis. 

Q. Is that permanent? A. It is permanent as long as 
that shortening remains; and if the shortening remains long 
enough, it may become permanent within itself. 

Q. All due to this deformity of the hip? A. Yes, sir. 

Q. What discomfort or abnormality would go with the 
scoliosis? A. What is that? 

Q. What discomfort or abnormality? A. Pain. Pain in 
the back. 

Q. Now, because of the scoliosis is there any other dis¬ 
comfort or disability that is liable to follow? A. Well, any 
individual who has a scoliosis has a diminution of the vital 
functions of the body. That is, the intestinal tract is dis¬ 
torted and becomes sluggish. The lungs don’t function as 
normally they do in a person who stands upright and there 
is no interference with the thoracic caves. 

So that altogether scoliosis does in a certain direction 
contribute to a state of ill health. 

Q. Would that make the patient, Miss Hughes in this 
case, more susceptible to any particular types of disease? 
A. It would make any patient. That is, broadly speak- 
ing. 

107 Q. I believe you said there is no possibility of 
ever restoring the hip to normal use? A. That is 

right. There is no possibility of ever restoring the full 
length of that extemity, that is, so that it is actually and 
absolutely equal in length with the other. 
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If the operation—if she were to be operated on and the 
operation proved successful—now, I mean by that that 
probably what would be necessary would be a bone graft, 
and if the graft would take, and you don’t always know 
whether they will or will not take—the amount of shorten¬ 
ing could be reduced over what it is now. But I don’t 
think that it could ever be overcome entirely. 

Q. You would not recommend such an operation? A. I 
would explain it to the jmtient and let the patient make her 
own decision about it. After I had looked at her general 
condition, I would tell her if she was willing to gamble. If 
I felt that her general condition was good enough to stand 
the serious consequences of an operation like that, I would 
explain it to her and tell her what we w r ould hope to ac¬ 
complish. Then I would leave the decision up to her as to 
whether or not she wanted to go through with it. But I 
would not urge it. 

Q. Does this condition interfere with her normal nervous 
system? A. It could indirectly. Indirectly I suppose it is 
a strain on a patient. It would undoubtedly upset the 
nervous system. I think any of us, when we are handi¬ 
capped, we have emotional and mental disturbance and 
upset. 

Mr. Sheehan: Your witness, Mr. Quinn. 

Mr. Quinn: No questions. 

(Witness excused.) 

Whereupon Dr. Victor Meyers was produced as a wit¬ 
ness on behalf of the plaintiff, and having been first duly 
sworn, was examined and testified as follows: 

108 Direct Examination 

By Mr. Sheehan: 

Q. Will you tell us your full name, please? A. Dr. Vic¬ 
tor Meyers. 

(The plaintiff was thereupon escorted to the witness 
chair, and Dr. Meyers sat in a chair alongside the witness 
stand). 

Q. Dr. Meyers, do you know the lady sitting alongside 
of you? A. I do. 
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Q. Miss Hughes. She was your patient in March, April, 
May, and June of 1935? A. Correct. 

Q. And August and September and October. 

Do you have your records in this case, Doctor? A. Yes. 
1 have my records. 

Q. What did your treatment consist of? A. Heat and 
massage. 

Q. Over the period from March 26, 1935, until you dis¬ 
charged her how many treatments did you give her? A. 
There were 76 treatments all told. 

Q. At how much each ? A. Three dollars. 

Q. $228? A. Yes. 

Q. Did you also cause an X-ray to be made at one time 
during the course of the treatment? A. Yes, sir. 

Q. That was $5 ? A. Correct. 

Q. Have you been paid ? A. No, I have not. 

Q. Your total bill is $233? A. That is ritht. 

Q. It is unpaid? A. Unpaid. 

109 Q. Now, tell the Court and jury the condition in 

which vou found her when vou lirst undertook to 
• • 

treat Miss Hughes, the course of treatment, and what you 
accomplished. A. Well, the purpose of the treatment, of 
course, were to alleviate the pain in the leg. The break 
naturally occasioned considerable pain. The heat treat¬ 
ment and massage were to alleviate that pain after the leg 
had been set. 

She had continued with the treatment over a period of 
several months with very little result as to alleviation of 
pain. So it was—I decided we had better take another 
picture to determine whether or not the bone had healed. 

It was very evident from the picture that we took that 
the bone had not healed. That was the reason for not get¬ 
ting any results on the pain. 

Q. What was the effect on the muscles in the area gen¬ 
erally? A. The muscles naturally were contracted; had 
become atrophied. 

Q. Your treatment was calculated to restore them to nor¬ 
mal? A. To restore the entire body to normal. 

Mr. Sheehan: That is all. 
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Cross-examination 
By Mr. Galiher 

Q. Did you obtain a history from her, Doctor? A. Did 
I obtain a history? Yes. I did. 

Q. What history did you obtain from her with regard to 
how she sustained the injury? A. Well, the fall was oc¬ 
casioned by, as I recall it, in the hospital, Georgetown Hos¬ 
pital, by a swinging door having been bumped into, I be¬ 
lieve, by someone coming the other way, if my recollection 
is correct. 

Redirect Examination 
110 Bv Mr. Sheehan: 

Q. You didn’t obtain a written history of how the acci¬ 
dent occurred? A. No. I did not, as far as to how it oc¬ 
curred, because it was in the record as due to a fall there. 

Q. You were only concerned with treating her, I take it? 
A. Yes. 

Mr. Sheehan: That is all. 

Mr. Galiher: That is all. 

(Witness excused.) 

Whereupon Susan Marie Hughes the plaintiff, was re¬ 
called in her own behalf, and, having been previously duly 
sworn, was examined and testified further as follows: 

Direct Examination (continued) 

By Mr. Sheehan: 

Q. Miss Hughes, after the accident happened, where were 
you. hospitalied ? A. In Room Y, Second Floor Riggs. 

Q. Do you recall for how long a period you were there? 
A. In the hospital? 

Q. Yes. In the hospital. 

I show you this bill (handing a paper to the witness). 
Does that show the dates there? 

I think we can agree as to what the record shows, that the 
hospital shows it correctly. A. Yes. From the 29th of Oc¬ 
tober, 1934, to the 15th of March, 1935. 

Q. From the 29th of October, 1934, to March 15, 1935? 
A. Yes. 
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Q. And that bill for $SS9—has that ever been paid to 
the hospital ? A. No, sir. 

Q. And that bill of $233 of Dr. Meyers—has that 

111 ever been paid? A. No, sir. 

Mr. Sheehan: And the bill for $250 to Dr. Cahill 
has not been paid. 

Q. There was an X-ray bill of $40. Has that been paid? 
A. No, sir. 

Q. The $84 that you paid to Mrs. Mary C. Maliott—she 
was a nurse that took care of you? A. She was a special 
night nurse. 

Q. And the $60 that you paid to Norma McHale? A. 
She was the day nurse. 

Q. Do you recall how long she stayed with you? A. Miss 
McHale was with me ten days. Miss Maliott was with me 
for two weeks. 

Q. What were your earnings, Miss Hughes, as a regis¬ 
tered nurse? A. I beg your pardon? 

Q. What was your rate of pay as a registered nurse in 
1934? A. $42 a week. 

Q. $42 a week? A. Yes, sir. 

Q. $6 a night? A. Yes, sir. 

Q. What was your average earning capacity? That is, 
would you work one week out of four or one week out of 
ten or how many weeks ? A. That is really very uncertain. 
W r e worked—some months we would have three weeks out 
of a month. 

Q. Your average earnings per month were about $125? 
A. Yes, About. 

Q. Have you earned anything since this accident? A. No. 
Q. Not a cent? A. No, sir. 

112 Q. And before the accident your earnings were 
on an average of $125 a month. A. Yes, sir. 

Q. Now, I believe you stated that you were hospitalized 
at Georgetown? A. Yes, sir. 

Q. And you were in the hospital from the 29tli of Oc¬ 
tober, 1934, to March 15, 1935? A. Yes, sir. 

Q. Had you considered incurring any further expense to 
take a chance on a reconst ruction operation, Miss Hughes ? 
A. I didn’t understand your question. 

Q. I say, do you have any money to pay for any further 
treatment? A. No, certainly not. No. Not a penny. 
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Q. Now, after you were hospitalized and stayed at 
Georgetown, will you describe to the jury what pain and 
suffering, if any, you had during the time that you were in 
the hospital? A. Describe the pain and suffering? 

Q. Yes. A. That would be almost impossible, to describe 
pain and suffering. No. I don't think anyone could pos¬ 
sibly describe pain and suffering. And, for that matter, I 
still suffer. My leg is stiff, and I never had a minute with¬ 
out pain for three years, and I never had a night’s sleep. 
I have not slept one night for three years straight through. 
T know I didn’t. It was all night long. 

Q. Does the change of the weather affect you, affect the 
pain? A. Sometimes it does, I think. 

Q. By the way, Miss Hughes, are you able to sit on a 
hard surface at all? A. No. I am not. I cannot do it. 
No. 

113 0. Can you stay in one position for any length of 

time— A. No. 

Q. —without pain? A. No. T cannot. 

Q. When vou were examined bv Dr. Pellard and had 
these X-ray plates made on April 9, what was your reaction 
to that experience? Did you have any painful reaction? A. 
Oh, a great deal, after the examination. 

Q. After having the X-ray plates made, how did you 
feel? A. Had a great deal of pain. 

Q. Were you able to sleep? A. Not for two or three 
nights T did not. No. 

Q. During the long period of time that you were taking 
these other treatments did they help your pain? A. They 
would for a time, for a short while. Yes. It would. 

Q. After you went home—after you were placed in the 
room for treatment at the hospital, how long did you re¬ 
main in a cast? Do you recall? A. Six weeks, as well as 
T remember it. 

0. Six weeks? A. Yes. 

0. And then how did you get around the hospital ? What 
treatment was accorded yon? After you were taken out 
of the cast, did you remain in bed? A. For a certain num¬ 
ber of days I did. 

Q. And you received general care? A. General care and 
the infra-ray. 1 had the infra-ray treatment given to the 

1 pc 
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Q. Then there was a period when you got around in a 
chair, I believe? A. Yes. 

Q. 'When you were removed from the hospital, how were 
you removed to your room? A. The taxi driver took 

114 me out. 

Q. How did you get from the second floor down to 
the taxicab ? A. 'Well, when I had been allowed, allowed at 
the hospital—at the hospital—the hospital had allowed me 
to go down on my crutches. 

Q. Did you walk or did you go down on a chair, or how 
did you get there? A. Xo. I walked, under two crutches. 
Q. Two crutches? A. Yes. 

Q. Then you got to your room. And who assisted you 

to vour room ? A. The nurse and the taxi driver. 

* 

Q. The nurse and the taxi driver. Your room was lo¬ 
cated on the third floor, I believe? A. Yes, sir. 

Q. Then for how long a period of time did you have to 

stav in vour room? A. It was several weeks. 

* * 

Q. Did someone care for you there? A. I had—she was 
just a practical nurse taking care of me. 

Q. Did you pay her? A. Xo. T did not. 

Q. Didn’t have the money? A. Xo. I didn’t. 

Q. Do you still owe that bill? A. I do. 

Q. How much is it? Do you know? A. $40. 

Q. $40? A. Yes. 

Q. After you had let her go, did you have anyone 

115 else? A. Xo, sir. 

Q. You got along as best you could? A. I got 
along as best I could. 

Q. Did anyone assist you at any time? Did someone 
come to your and help out? A. The landlady used to come 
in and help me out. When I was working, T could take 
care of myself. 

Q. Have there been occasions over the years when you 
became depressed? A. I beg your pardon? 

Q. Have there been occasion when you became de¬ 
pressed? A. Yes, many times. 

Q. When did you first suspect that you were going to 
be permanently crippled? A. I think it was—It was Oc¬ 
tober, 1935. 

Q. October, 1935. A. Yes. 


GEORGETOWN COLLEGE VS. HUGHES. 


85 


Q. As a result of that X-ray? A. Yes. 

Q. There were times when your nerves would break and 
you would cry? A. I spent the first two years in tears. 

Q. The first two years were in tears? A. In tears. 

Q. Were there any times when you were despondent over 
this situation? A. Many times. Still today 1 feel many 
times despondent. 

Q. Now, during the last few months has it been increased 

or diminished? A. It stavs about the same. It has been 

* 

about the same amount of pain for the last year or 18 
n lonths. 

Q. Have vou any source of income, Miss Hughes? A. 
No. 

Q. Do you receive anything except relief money? A. 
That is the onlv income that I have. 

ll(i Mr. Sheehan: I think that is all. 

Cross-Examination (continued) 

By Mr. Quinn: 

Q. Just one question that I overlooked when I was 
examining you on the other occasion. 

Miss Hughes, take this as that swinging door that you 
were passing (indicating the gate in the courtroom railing), 
will you indicate whether I am standing about in the posi¬ 
tion that you were when you were struck, in other words, 
just past this part of it that swings open; or had you 
gotten over here near the hinge part of the door? A. I 

reallv don’t know. I couldn’t tell vou how far I was. I was 
*- • 

past the door, but I couldn’t tell you just how far I was 
past it. 

Mr. Quinn: That is all. 

Mr. Sheehan: That is all. 

(Witness Excused.) 

Mr. Sheehan: If your honor please, if you would con¬ 
sider adjourning at this time, I think it would be desirable. 

(Counsel conferred for a few minutes with the Court at 
the bench.) 

The Court: Ladies and gentlemen? counsel have some 
matters which will take a considerable time in proof; and 
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if we could have them covered by a short stipulation in 
the morning, it would save time, if I let you go now rather 
than to have them go along into the details of the proof. 
So I will accept their recommendation about it and excuse 
you until tomorrow morning at 9:45. Be hack in this court 
at that time. Please remember what I said about not 
discussing this case or allowing anyone to discuss it with 
you. 

("Whereupon, at 2:50 o'clock p. m., the jury retired from 
the courtroom, and counsel conferred with the Court at 
the bench about a stipulation.) 

(Thereupon an adjournment was taken until the next 
day, Tuesday, April 16, 1040, at 10 o'clock a. m.) 

117 "Washington, D. C. 

Tuesday, April 16, 1040. 

The trial was continued at 10 o'clock a. m. 

Appearances: 

As before noted. 


Proceedings 

Mr. Sheehan: "Will you inquire if a witness named Cof¬ 
fee is in the hall ? 

The Bailiff: Tie does not answer. 

Whereupon Miss Barbara Sandmaier was recalled as a 
witness on behalf of the plaintiff, and, having been previ¬ 
ously duly sworn, was examined and testified further as 
follows: 

Mr. Sheehan: Miss Sandmaier has been sworn. 

May T have the statement concerning which I interro¬ 
gated her yesterday, Mr. Quinn? 

(Mr. Quinn handed a paper to Mr. Sheehan.) 

Direct Examination (continued) 

Bv Mr. Sheehan: 

Q. Miss Sandmaier, I show you this statement, marked 
“Defendants’ Exhibit Xo. 2 for identification,” marked 
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“F. 0. Davis, 10-30-34.” Yon signed more than one state¬ 
ment? A. At this time I did. At this time— 

Q. Mr. Quinn: What did you answer? A. (Continued) 
At this time I did. This was the first date in 1934, and I 
remember there were several sheets about this size, and 
I remarked, I think, “Do I have to sign every one of 
these?” and he said, “Yes.” 

Now, I don’t know—I know there was more than one. I 
don't know how many there were. 

By Mr. Sheehan: 

118 Q. Now, Miss Sandmaier, did you date that “10-30- 
34” yourself ? A. No. I did not. 

Q. Who did? This gentleman? Or do you know? A. 
No. T don’t know. I didn’t date that, I know. 

Q. Now, as I understand it, a few days after the accident 
a statement of more than one page was secured from you 
by a Mr. Davis? Is that correct? A. Well, I believe that 
was his name. 

Q. You believe that was his name? A. Was his name. 

Q. But in any event, some gentleman did secure a state¬ 
ment a few days after the accident? A. That is right. 

Q. And was it one page or more than one? A. It was 
more than one page. 

Q. I believe I called you on the phone last night; is that 
correct ? A. That is right. 

Q. And I asked you something about doors, about the 
doors? A. That is right - . 

Q. As to whether it was the same door now? A. Yes. 

Q. And you said that it is? A. It is the same door. 

Q. Then vou volunteered the statement to me that vou 
had not been asked about all the statements that you 
signed; is that correct? A. Well, what impressed me, 
there was just the one statement, just the one sheet of 
paper; and I had signed several of them. 

Q. But I mean, vou told me last night— A. Yes. I 
did. 

119 Q. —on the phone, and that is how I mentioned 
it. Now, can you say whether or not this is the 

statement that you signed in 1934 (showing a paper to the 
witness) ? A. I told you when I read that yesterday it 
seemed so different— 
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Q. No. Excuse me, Miss Sandmaier. I will ask you an¬ 
other question. 

Did you a few months ago have a visit from this same 
man? A. Yes, sir. The same man. 

Q. And did he then ask you to sign another statement? 
A. Yes. He did. He asked me to read it over, and I read 
it over, and I said to him, “I don’t remember ever having 
said these things.” 

Q. At that time did he show you the statement that you 
had signed in 1934? A. Well, I don’t know whether it 
would be the same one; but it seemed so different, and I 
said, “I don’t remember of ever—Did I say these things? 
1 don’t remember them.” And he said, “Well, we don’t 
expect you to remember. It has been a long time ago.” 

He asked me to read it, and asked me to sign it. 

Q. And when you signed that statement a couple of 
months ago, you didn’t recall then whether the things in it 
had happened or not; is that correct? A. It had been so 
long ago that I thought probably I had forgotten. But 
they didn’t seem just the right things. 

But I remember yesterday in that paper one statement 
that I recall just a few weeks ago which I said: “I don’t 
remember having said this,” about Miss Ross reporting; 
and I just didn’t remember that. And that was one of the 
things that I saw on that paper yesterday. 

Q. Did you see on this paper that, “I talked with Miss 
Hughes concerning the accident and she stated she was 
carrying a basin to her patient and was in the act of 
120 entering the ward when Miss Ross was leaving and 
that the dour struck her. "Miss Hughes also stated 
she guessed it was dark, and that she did not observe the 
door open”? When you talked to him a couple of months 
ago did you say anything to him about that? A. Well, I 
don’t remember that. But I did remember that one state¬ 
ment about Miss Ross reporting. 

Q. Did you tell him you didn’t remember that? A. I 
told him I didn’t remember that? 

Q. You don’t know whether this statement here, this 
statement dated 10-30-34, in someone else’s handwriting— 
you don’t know whether that is the one that you signed in 
1934 or the one you signed a couple of months ago? A. 
No. I don’t. 
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Q. Were you furnished with a copy of any of these state¬ 
ments? A. No. I was not. 

Mr. Sheehan: Mr. Quinn, may I ask if you have any 
further statements? 

Mr. Quinn: No. There never was any such statement 
over taken. That is the only statement—that you have 
right there. 

Mr. Sheehan: Do you know that of vour own knowl- 
edge? 

Mr. Quinn: I do. 

Mr. Sheehan: I will interrogate you on the stand about 
that. 

Mr. Quinn: If you want to. 

By Mr. Sheehan: 

Q. You are quite positive that this— A. Absolutely. 
The same man came there six weeks ago— I don’t know 
whether it was a month or six weeks ago—and asked me 
to read this statement over. 

Q. This statement was the same that was brought to 
you a month or six weeks ago. A. I assume that it was 
the same one that I signed in 1934. 

Q. Was it one page or more than one page? A. 
121 I am not sure about that, but I did sign it. 

Mr. Sheehan: That is all. 

Cross-Examination (continued) 

By Mr. Quinn: 

Q. Miss Sandmaier, did this man who took this state¬ 
ment pay any more than one visit to you in 1934? A. I 
believe not. 

Q. The statement or statements that you gave him were 
all given on the same day? A. The same day. 

Q. And that was in the waiting room at the hospital? 
A. It was in the utility room. 

Q. Now, can you recall anything that was on any other 
sheet of paper, or any other statement other than what 
is on this sheet? A. No. I really don’t remember. 

Q. Look at this and read the contents and then tell us 
what else, if anything, you told him outside of what is on 
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that sheet (handing a paper to the witness). A. (The 
witness looked at the paper.) 

Q. Now you look at the original and I will take a copy 
and read. Take the first paragraph. “I, Barbara Sand- 
maier, age 50’—that was your age at the time, wasn’t it? 
A. That is right. 

Q. “Residing at Folkstone Courts, Northwest, employed 
at Georgetown Hospital as a nurse.” That was correct, 
wasn’t it ? A. That is right. 

Q. “—make the following voluntary statement in refer¬ 
ence to an accident which occurred October 29, 1934, about 
7:30 a. m. in Georgetown Hospital.” It did occur on 
October 29, 1934, at about 7:30 a. m., didn’t it? A. The 
7:30 is correct, but I am not so sure about the date. But 
it. was around that time. 

Q. “—that on the above-mentioned date I was in a col¬ 
ored ward located on the second floor.” That is true, 
122 isn’t it? A. That is true. 

Q. “About 7:30 Miss Ross, a student nurse, re¬ 
ported to me that she was going to leave the ward for a 
while”? A. No. That is not true. 

Q. You stated vesterdav— A. To the best of my knowl- 
edge I didn’t say that. 

Q. You stated yesterday that you read this statement 
before you signed it, didn’t you? A. Yes. 

Q. And, of course, you read in that statement that Miss 
Ross—that she reported to you she was going to leave the 
ward for a while; isn’t that correct? A. That is right. 

Q. And your recollection two days after this accident 
was fresher than it is today, wasn’t it? A. Yes. 

Q. And you read that and then signed it, a statement 
containing that, didn’t you? Isn’t that correct? A. That 
is correct. 

Q. “As Miss Ross opened the door I heard a noise as if 
someone had fallen.” That is true, isn’t it? A. No. I 
don’t remember that I said it sounded like someone falling. 

Q. What. A. I don’t remember that I said it sounded 
like somebody falling. There was a crash, but I don’t re¬ 
member whether I said— 

Q. But you read that before you signed it, didn’t you? 
A. Yes. I read it and I signed it. 
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Q. “I immediately went to investigate and found Miss 
Hughes, a nurse also attached to the colored ward, on the 
opposite side of the hall, with her left leg doubled up under 
her.” That was true, wasn't it? A. That is true. 

123 Q. “ When I heard this noise, I immediately turned 
around and Miss Ross at that time was standing at 

the door, with her right hand against the door, and the 
door was about half open.” That was true, wasn’t it? A. 
Yes. 

Q. Was that true? A. Well, 1 assumed it must be. That 
is the thing that upset me yesterday, because I couldn’t 
remember that at that time— 

Q. Now, when you signed the paper it must have been 
true, because your memory was fresher at that time? That 
is your answer, isn’t it? A. Yes. 

Q. Of course, after six years your memory becomes 
somewhat hazy? Isn’t that right? A. Certainly. 

Q. Isn’t it a fact that the man who came to see you 
showed you a copy of your original statement, and during 
the discussion you say there was talk of your memory be¬ 
coming hazy of details occurring so many years afterward, 
and the man showed you your statement made two days 
afterward, to refresh your recollection? Isn’t that true? 
Mr. Sheehan: I think that that is a matter— 

Mr. Quinn: Pardon me. If the Court please, I think this 
is cross-examination. 

The Court: I think that is proper. 

By Mr. Quinn: 

Q. Isn’t that true ? 

Mr. Sheehan: If Your Honor please, I can’t tell— 

The Witness: You mean just a few weeks ago? 

By Mr. Quinn: 

Q. Yes. A few weeks ago; then he showed you a copy 
of your statement so that you could refresh your recollec¬ 
tion? A. Yes. 

124 Q. And mentioned the fact that your mind would 
be hazy after all these years? A. Yes. 

Q. That is true, isn’t it? A. Yes. I told him. 

Q. Isn’t it a fact that you didn’t sign any other state¬ 
ment a few weeks ago or a few months ago, when this man 
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came to see you, but simply looked at a copy of your own 
statement? A. I looked at the copy— 

Q. Isn’t that true? A. Yes. 

Q. Now, I will ask you this, and I want you to note care¬ 
fully before you answer. Isn’t it a fact that the man who 
called to see you a few weeks ago showed you a copy of 
the original statement, just like the one you have there 
and the copy I have here, and asked you to look at it and 
refresh your recollection; and, if it was true, to put your 
initials on it; and didn’t you put your initials on the copy? 
A. Well, he didn’t say it like that. 

Q. Didn’t you put your initials on the copy? A. He 
asked me to read it, and I said, “I don’t remember that. 
Did I say these things?” 

Q. Didn’t you put your initials on the copy? A. Yes. 
Yes. I did. He asked me to sign it. I read it. He said, 
“That is all right, but sign it”; and I did. 

Q. After looking at your statement which you had made 
two days after this accident, and he discussing the contents 
of it, and his asking vou to refresh vour memorv, vou ini- 
tialed it again to indicate that it was true, didn’t you? A. 
Well, I signed it; and I don’t remember—This is what 
worried me. I don’t remember. That is my name here on 
there. 

Q. I asked you if he didn’t show you a copy just 
125 like that. Wasn’t the sheet just like that, a copy of 

the statement? A. Well, 1 couldn’t swear to that. 

Q. Isn’t that correct? A. Yes. 

By Mr. Sheehan: 

Q. What is your answer? A. I couldn’t remember 
whether that was the same or not, but I know that I signed 
my name. 

By the Court: 

* 

Q. Did you sign your full name or just put your initials? 
A. I can’t remember that. 

By Mr. Quinn: 

Q. Isn’t it a fact that when you talked about signing 
more than one sheet of paper, or one paper, that you had 
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in mind the copy which you had initialed and the original 
which you had signed in full? Isn’t that what you were 
talking about? A. There were several sheets like that. 
This man wrote them all down and passed them over to 
me, and I put my full name on every sheet. 

Q. All right. Let us finish reading this one sheet. Now, 
1 read down to the end of the second paragraph, no, the 
third paragraph; and I think you said that the third para¬ 
graph was correct, that when you heard this noise, you 
immediately turned around, and so forth. 

Now, take the last paragraph; “I talked with Miss 
Hughes concerning the accident and she stated that she was 
carrying a basin to her patient and was in the act of enter¬ 
ing the ward and Miss Ross was leaving and that the door 
struck her. Miss Hughes also stated that she guessed it 
was dark and that she did not observe the door open.” 
That was correct, wasn’t it? Wasn’t it? A. It probably 
was at that time, but 1 don’t remember it now. 

126 Q. You don’t remember it now, but two days af¬ 
terward it was correct, and you signed it? Isn’t that 
correct? A. Yes. 

Q. Now, then, what else was there that you knew that 
you could have possibly put in that statement outside of 
vour recitation of what vou knew about the accident, and 
after finishing that and taking up your talk with Miss 
Hughes? Now, what else was there that you could have 
told the man? A. Not a thing. 

Q. Nothing? A. Not a thing. 

Q. There wasn’t anything else that you could have said? 
A. No. There was not. 

Mr. Quinn: I think that is all except that if the witness 
remains here, I will have her identify her signature. It 
will be here in a couple of minutes. 

The Court: Yes. 

Redirect Examination (continued) 

By Mr. Sheehan: 

Q. Now, at this time, Miss Sandmaier—I believe you 
testified yes terda^ tlint one thm^ you are very positive 
about w'as that you sent Miss Ross for a treatment tray? 
A. That is absolutely correct. 
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Mr. Quinn: What is the answer? 

Mr. Sheehan: “That is absolutely correct.” 

A. (Continued) Miss Ross was on day duty and coming 
on duty, and there would be no need for her to go oft' duty 
at that time. She was reporting on duty at 7:30. 

By Mr. Sheehan: 

Q. She had just come on duty? A. Just come on duty, 
and I sent her out on an errand. 

Q. This misstatement to the effect that she asked you 
to get off, to the best of your knowledge is false, is not 
correct? A. No. 

127 Q. Did the gentleman taking your statement ask 
you how fast Miss Ross was going when she went 
toward the door ? 

Mr. Quinn: I think she was asked all about that yester¬ 
day, if the Court please. 

The Court: She may answer. 

Mr. Sheehan: Will you read the question? 

(The reporter read the pending question.) 

Bv Mr. Sheehan: 

Q. (Continued) I mean, if you remember. You don’t 
know now whether he wrote down everything that vou told 
him about the accident or not; is that correct? A. That 
is correct. 

Mr. Sheehan: That is all. 

Rccross-Examination (continued) 

By Mr. Quinn: 

Q. You read what he wrote down, though, didn’t you? 
A. Yes. 

Q. And then signed it? A. Then signed it. 

Mr. Quinn: That is all. 

(Witness excused.) 

Whereupon Edward J. Coffee was produced as a wit¬ 
ness on behalf of the plaintiff, and, having been first duly 
sworn, was examined and testified as follows: 

Mr. Sheehan: This is an expert. We will only be one 
minute. 
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Direct Examination 
By Mr. Sheehan: 

Q. Your name is what? A. Edward J. Coffee. 

128 Q. Spelled c-o-f-f-e-e? A. That is right. 

Q. Where do you live, Mr. Coffee? A. 1220 
Lawrence Street, Northeast. 

Q. What experience have you had in installing doors? 
A. I have installed most every door that has been made. 

Q. What is your business, Mr. Coffee? A. Contracting 
business. 

Q. Construction? A. Yes. And remodeling. 

Q. You are familiar with the swinging type doors, 
swinging outward? A. Yes. 

Q. And every other type? A. Yes. 

Q. A day or two before Good Friday did you have oc¬ 
casion to accompany me to the second floor of the George¬ 
town Hospital, the ward known as Second Riggs? A. I did. 

Q. The colored ward. Did you examining the swinging 
door in the eastern section of that ward? A. I did. 

Q. Now, I will ask you if you made some measurements 
at the time? A. Yes, sir. 

Q. Did you later check vour measurements? Do you 
have that with you ? A. I have that with me. 

Q. How wide is the swinging door? A. The door is 2 
feet 10 wide and 6 feet 10 inches high. 

Q. Now, did you swing that door a few times and observe 
its action? A. That is right. 

129 Q. Inward and outward? A. Yes, sir. 

Q. Did you stop it at a right angle out from the 
door, out in the corridor, and push it around and then hold 
it at a right angle? A. Yes, sir. 

Q. Would it go any farther than a right angle? A. Yes, 
sir. It would go 4 inches farther. 

Q. Four inches farther? A. Yes, sir. 

Q. In other words, as I understand you, this door is 2 
feet 10 inches wide. It swings not only to the right angle, 
a 45-degree angle or a 90-degree angle, but also 4 inches 
farther up the hall? A. Yes, sir. 

Q. Is that correct ? A. That is correct. 

Mr. Sheehan: That is all. 
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Cross-Examination 
By Mr. Quinn: 

Q. Was this door swung in the middle of the door jamb, 
Mr. Coffee? A. It swung near about the middle. 

Q. How deep was the door jamb? A. I didn’t measure 
the exact thickness of the door jamb, but I imagine it was 
about 6 inches. 

Q. About 6 inches? A. Six or seven. 

Q. So that the edge of this— 

Mr. Sheehan: We have agreed that this is correct. 

Mr. Quinn: Just a minute. 

By Mr. Quinn: 

Q. In other words, this is the door jamb (indicating). 
You say it is 6 inches? A. Yes. 

130 Q. That it was swung in the middle of the door 
jamb, just like this gate here? A. Near about the 
middle. Yes, sir. 

Q. And the width of the door was 2 feet 10 inches? A. 
That is right. 

Q. So that when the door swung open until you got it 
straight out like that (indicating), so that it would reach 
its farthest limit into the hall, it would be 2 feet 10 inches 
less half the width of that door jamb or 3 inches, making 
about 2 feet 7 that it would extend out? A. Well, it would 
not be—it would be a little bit more than half the jamb, be¬ 
cause if the strip was in the center of the jamb and then the 
door was hung on the strip, it would throw it out. I would 
say it would be about 2 feet 8 or 2 feet 8 and a quarter 
inches. 

Q. In the middle of the jamb? A. Oh, approximately 
about 2 feet 8 or 2 feet 8 and a quarter in the hall. 

Q. Just approximately one half the width of the door 
jamb? A. A little over half the width of the door jamb. 

Q. What you mean is that the door when swung out 
would reach out about 2 feet and a half? A. Two feet 
eight, or eight and a quarter. 

Mr. Sheehan: If your Honor please, I thought that Mr. 
Quinn stipulated and agreed that that was a true repre¬ 
sentation. 
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Mr. Quinn: I am not disputing that in the slightest. 

Mr. Sheehan: Is there, Mr. Quinn— 

Mr. Quinn: I agreed to the width of the door, but this 
is a question as to where the door was swung with respect 
to the hall. 

The Court: It is an obvious fact that if it swings 
131 this way (indicating) it is going to swing more than 
one half the distance of the jamb, because you add 
to that one half, vou deduct from it one half the width of 
the door. 

Mr. Sheehan: That is right, your Honor. 

The Court: That is all that Mr. Coffee had said. 

Mr. Sheehan: The only thing is that Mr. Quinn and I 
have agreed that this drawing is correct; and the fact of 
the matter is that when that door is out, it is 2 feet 4 
inches from there (indicating). 

Mr. Quinn: Mr. Sheehan agrees, then, that when that 
door is out, it is only 2 feet 4 inches from the wall. 

Mr. Sheehan: Yes. The edge of the door— 

The Court: I think that is— 

Mr. Sheehan: Sure. In other words, we agree on the 
measurements on the map. 

Mr. Quinn: Now, Mr. Coffee, just one other question. 

Mr. Sheehan: I thought we had done that before, be¬ 
cause I could bring that draftsman down here if necessary. 

The Court: Let us not have any more on that. It might 
make it more confusing. 

Mr. Quinn: Just one more question. 

The Witness: One of the jurors wants to ask a question. 

By Mr. Quinn: 

Q. What type of door is that? Is that a light door? A. 
That door is one inch and three eights thick. 

Q. Is it a light door? A. It is a light door. It has a 
metal panel in the back and a screen panel in the bottom, 
then 36 inches from the floor and above this screen is this 
4-inch wodden bar. Then it has 29 inches of glass, what we 
call maze glass; but you can see an object on the outside, 
then above that is another 4 inches of wood. Above that is 
8 inches of screen like that door over there (indicating). 
You just take the panels out of that door and you have it, 
Practically. 
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132 Q. It is a rather light door? A. Yes. A light 
door. An inch and three eights. 

Redirect Examination 

By Mr. Sheehan: 

Q. One can readily see through the wire mesh at the 
bottom? A. Oh, yes. You can see through the bottom. 
You can just see right through and see out in the hall. 

By The Court: 

Q. You can see a form through it? A. Yes. You can 
see a shadow. Of course, there is a window right across in 
the hall from the door, if I remember right, looking out 
in the areaway. 

Mr. Sheehan: Mr. Quinn, I wonder if you and I can 
agree on a little geometry problem. 

Mr. Quinn: I have forgotten all my geometry. 

Mr. Sheehan: I borrowed my son’s books. It is a ques¬ 
tion that can be asked in half a minute. 

The Court: Are you through with Mr. Coffee? 

Mr. Sheehan: We are through with Mr. Coffee. 

(Witness excused.) 

(Counsel conferred in low tones at the counsel table.) 

Mr. Sheehan: Do you agree to that ? 

Mr. Quinn: I don’t agree to that. 

Mr. Sheehan: Then I want to prove it by the witness. 
Mr. Quinn: All right. 

Mr. Sheehan: Mr. Lanman, are you up on your geom¬ 
etry? 

Mr. Lanman: Xot particularly. 

Mr. Sheehan: I have heard a standard book on plane 
geometry, wherein it shows that—(speaking in low tones to 
Mr. Quinn). 

Mr. Quinn: You explain to the Court what you want. 
Mr. Sheehan: If your Honor please, it is a simple prob¬ 
lem in geometry, just to show how far the outer edge of 
this door, on that particular door up there, how far 

133 it would travel from the standing position at rest 
to the maximum open position; that it would go 

this far (indicating with gate). 
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The Court: What is the use of that, Mr. Sheehan? 

Mr. Sheehan: The force with which the door struck 
Miss Hughes. 

The Court: Do you suppose this jury is going to hang 
its findings on geometry? 

Mr. Sheehan: There is another point, your Honor. If 
the door would open this far, Miss "Ross could not get out— 

The Court: That is all a matter of argument. The jury 
has a question to determine. After all, the force with which 
the door is swung out depends upon the force with which 
the lady struck it. 

Mr. Sheehan: That is right, your Honor. 

The Court: You haven’t any formula for that. 

Mr. Sheehan: Xo. Of course we haven’t. But I thought 
it material to show that that door could travel as much as 
f)7 inches—now, I don’t know that it did—before it struck 
her. 

The Court: The jury can determine that. 

Mr. Sheehan: That is all. We will omit the geometry. 

Whereupon Susan Marie Hughes the plaintiff, was re¬ 
called for further examination in her own behalf, and was 
examined and testified as follows: 

Direct Examination (continued) 

By Mr. Sheehan: 

Q. Miss Hughes, I neglected to ask yesterday the circum¬ 
stances of the signing of the statement from Mr. Davis. 
Were you in bed at the time? A. Yes. 

Q. Were you in a cast? A. Yes, sir. 

Q. Did you have vour glasses? A. Xo, sir. 

134 Q. Was there any part of the statement that you 
asked him to correct before signing it? A. Yes. I 

did. 

Q. What part was that? A. That T was hurrying down 
the hall. 

The Court: I will excuse the jurors for a few minutes. 

(A short recess was taken, from 10:40 to 10:47 o’clock 
a. m.) 

The Court: Are you ready to go on? 

A Juror: Yes, I am. 
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Bv Mr. Sheehan: 

Q. Miss Hughes, I believe you stated you were in the 
cast in bed when this statement was taken? A. Yes. 

Q. What was your condition when this statement was 
taken ? A. I was in bed. Of course, 1 had a cast. It had 
been put on 24 hours before that. 

Q. Were you in pain ? A. A great deal of pain. 

Q. How about gas pain? A. Half dead with gas pain. 

Q. Did you protest that you did not wish to sign the state¬ 
ment? A. Yes. I did protest. 

Q. Did you tell him that that part about hurrying was 
incorrect ? A. It was incorrect. 

Q. And would he please mark it out? A. Yes. 

Q. Were you able to read without your glasses? A. No. 

Q. You could not read? A. No. Xot without may 
glasses I couldn’t. 

135 Q. Did he read it back to you, if you know? A. I 
don’t remember much about that. I know I was so 
terribly sick that I don’t remember a lot about it. 

Q. Now, you said “that ward is located on the north side 
of the hall and there are two swinging doors to the ward?” 
Is that correct? A. Of course not. There is only one there. 

Mr. Sheehan: That is all. 

Cross-Examination (continued) 

By Mr. Quinn: 

Q. Miss Hughes, you were asked just a moment ago by 
Mr. Sheehan if this gentleman read this statement back to 
vou, and vou said vou could not remember. A. I don’t re- 
member a lot about whether he read it back to me. 

Q. Then, if he didn’t read it back to you or you didn’t 
read it, how would you know that in the statement were the 
words, ‘‘I was walking rather in a quick step’’ ? Why would 
you ask him to correct that if he didn’t read it or you 
didn’t? A. lie asked me if I was walking rapidly, and I 
said, “No”. 

Q. Your answer to Mr. Sheehan was that you asked him 
to correct that in the statement. A. Well, I did. 

Q. Then he must have read it to you? A. I said I don’t 
remember how much he read of it. 
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Q. Was that the only portion of the statement that you 
asked him to correct, the fact that vou were liurrving or 
walking with a quick step? A. Yes. 

Q. Is that the only part? A. As far as I remember, yes. 

Q. Then the rest of it was correct? A. I don’t re- 
136 member. I don’t know whether that is correct or 
not. I tell you, I don’t remember what is in the state¬ 
ment. 

Mr. Quinn: I think that is all. 

(Witness Excused.) 

Whereupon Miss Barbara Sandmaier was interrogated 
as follows, the witness standing just back of the courtroom 
railing: 


i 


i 

i 

i 


i 

i 


Direct Examination (continued) 

By Mr. Sheehan: 

Q. Does that room really have two swinging doors? A. 
One. 

Q. Only one swinging door? A. Yes. 

Q. One door that goes inward? A. Yes. 

Q. Mr. Sheehan: That is all. 

i 

Cross Examination (continued) 

By Mr. Quinn: 

Q. May I ask Miss Sandmaier to use this copy (handing 
a paper to the witness). Miss Sandmaier, this is the state¬ 
ment that you initialed “B. S. Sandmaier” (indicating)? 

Is that rght? A. That is right. 

Q. And this is 2-28-40? A. That is right. 

Q. You put your initials and the date— A. That is 
right. 

Q. —on which you O. K.’d that statement? A. That is 
right. That is mine. 

Q. And this is the copy (indicating)? A That is right. 
That is mv signature. 

o i 

Mr. Sheehan: Xo further questions. 

(Witness Excused.) 

137 Mr. Sheehan: Your Honor, mav we understand I 

* j 

that this stipulation is also a part of the plaintiff’s 
case (indicating)? 
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The Stipulation reads as follows: 

138 * 

Stipulation 
Filed April 16,1940. 

1. It is stipulated and agreed by and between counsel for 
plaintiff and defendant in the above-entitled ease, as fol¬ 
lows : 

2. That the following allegations set forth in the first 
plea of the defendant are true: 

“defendant admits that it is a corporation and that at 
the time alleged in the Declaration it was operating the hos¬ 
pital referred to therein; 

“defendant is an eleemosynary corporation, and that all 
of its funds are held in trust for charitable purposes and 
that the said hospital is owned and maintained by it solely 
for said purposes;” 

“the defendant was incorporated for the purpose of in¬ 
structing youth in the liberal arts and sciences, and that its 
charter specifically provides that it shall not employ its 
funds or income, or any part thereof, for any purpose or 
object other than the purposes aforesaid” 

“that all departments of the defendant corporation, in¬ 
cluding the hospital referred to in the Declaration, are un¬ 
der the supervision of the Jesuit Priests and many of its 
instructors are members of the Jesuit Order and give their 
services without compensation” 

“None of the trustees of the defendant corporation re¬ 
ceive any compensation of any kind for themselves as such 
trustees, and all of the funds and revenues received by said 
corporation from gifts, bequests, devises, or from its pay¬ 
ing students or any other source whatever, are applied and 
apportioned either to the payment of salaries of some lay 
professors or the servants and agents necessary and re¬ 
quired for the proper operation and management of the 
College, oi- to the payment for repairs and upkeep of its 
buildings, including the hospital referred to in the Declara¬ 
tion, or to the payment of other expenses necessarily in¬ 
volved in the management, operation and development of 
the said College so as to enable the defendant to carry out 
the purposes for which it was chartered.” 
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“Defendant has not at any time had stockholders and 
does not and cannot declare or pay dividends to any person 
or corporation.” 

“defendant * * * in furthering the educational purposes 
for which it was created * * * established a medical school, 
and in 1S97 established Georgetown University Hospital, 
the hospital referred to in the Declaration, for the purpose 
of placing the medical school of the University on the high¬ 
est possible plane of science by making the members of its 
faculty the attending staff of the hospital, and for the pur¬ 
pose of providing clinical instructions for its medical stu¬ 
dents, and at the same time providing care and medical at¬ 
tention for suffering humanity. 

“Said hospital * * * is in the care of the Sisters of St. 
Francis, who give their services without compensation. 
That the said hospital is open and ready to receive, to the 
extent of its accomodation, all persons who are sick or in- 
injured, regardless of sex, race, creed, or condition in life, 
and many of its patients are fed without charge; that a 
limited number of private rooms are available in 
139 said hospital to those persons desiring extra accom¬ 
odations for the use of these rooms a charge is 
made.” 

“that the said hospital pays no dividends to anyone, and 
its revenues, which are ear-marked for the use of the said 
hospital exclusively, are derived from gifts, bequests and 
devises, and from the Washington Community Chest, and 
together with payments from paying patients, constitute a 
common fund which is held in trust to be applied to the pur¬ 
poses of said hospital.” 

3. That the defendant corporation was incorporated by 
an Act of Congress approved June 10, 1844. 

4. That the defendant corporation, in 1934, and since 
that time has used some of its funds to purchase a policy 
of insurance to indemnify it against loss by liability im¬ 
posed by law in tort actions brought against it to the extent 
of but not exceeding $25,000., and the insurance carrier in 
said policy agreed further to defend any such suit in the 
name and on behalf of the defendant and to pay all costs 
taxed against it in any such suit; that in this case, if lia¬ 
bility is imposed upon the defendant by the judgment of the 
court and finally sustained, the defendant will suffer no 
diminution of its trust fund. 
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5. That Ruth Porter, patient at Georgetown University 
Hospital, when plaintiff was acting as her special nurse on 
October 20, 1934, the date of plaintiff’s injury, was a pay 
patient who paid the full rate for hospitalization at said 
hospital during her stay there. 

5*4. That the students of the college are in three classes 
as to financial arrangements, (1) those who pay full tuition 
and other charges (2) those who pay partial tuition and ex¬ 
pense and (3) those who pay no part of their tuition or ex¬ 
pense. 

6. That as to patients of Georgetown Hospital, they are 
divided into three classes so far as finances are concerned 
(1) those who pay in full for the services and accomoda¬ 
tions furnished to them (2) those who pay only in part for 
such services and accomodations, and (3) those who pay 
nothing for services and accomodations. 

7. That when originally incorporated in 1844, the defen¬ 
dant had comparatively little property, but since that time 
its property holdings have greatelv increased from dona¬ 
tions, gifts, devises, and such other sources as mentioned 
above, and in 1934 its total property holdings approxi¬ 
mated $5,000,000. in value and in 1940 its total property 
holdings approximated $5,000,000. 

E. L. SHEEHAN, 

Counsel for Plaintiff. 

HENRY I. QUINN, 

Counsel for Defendant. 

140 Mr. Quinn: Before we step to the bench, if the 
Court please, I offer in evidence—"Will you mark 
this “Defendants’ Exhibit No. 3,” the copy that is ini¬ 
tialed? 

(The paper referred to was marked “Defendants’ Ex¬ 
hibit No. 3.”) 

Mr. Quinn: In the deposition, If the Court please, there 
was a copy set out, a typewritten copy of the original state¬ 
ment of Miss Ross, attached. "We are substituting the orig¬ 
inal now for it, if your Honor please, for the copy. That 
goes into the deposition. 
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I offer in evidence Defendants’ Exhibits 2 and 3, being j 
the original and the copy of the statement of Miss Sand- 
maier. 

The Court: All right. 

(Whereupon Defendants’ Exhibits 2 and 3 were received 
in evidence.) 

i 

Mr. Quinn: I offer in evidence Defendants’ Exhibit 1, 
being the statement of Miss Hughes. 

The Court: All right. 

i 

(Whereupon Defendants’ Exhibit 1 was received in evi¬ 
dence.) 

Mr. Quinn: Counsel for the plaintiff, I understand, | 
makes this stipulation a part of his original case. We 
want to speak to your Honor at the bench about the stipu¬ 
lation. 

i 

i 

(The following proceedings were had at the bench, out of 
hearing of the jury:) 

Mr. Quinn: We have stipulated a number of things. 

The Court: It is part of the Plaintiff’s case? 

Mr. Quinn: Yes. 

We have stipulated that this is an eleemosynary institu¬ 
tion. All its funds are held in trust for charitable pur¬ 
poses, and the hospital is maintained solely for said pur- I 
poses. 

Mr. Sheehan: The stipulation speaks for itself. 

Mr. Quinn: I am calling the Court’s attention to what 
we agreed on. 

There is a fourth paragraph here which I stipulated with 
him, with the understanding that it presents purely a i 
141 question of law, which involves the insurance policy, j 
which won’t be referred to in the presence of the I 

jury. 

Mr. Sheehan: That is correct your Honor. As far as 
the Plaintiff’s case is concerned, the contents of the stipu- | 
lation are solely for the court, and not the jury. 

(Whereupon, proceedings at the bench were concluded.) 

Mr. Quinn: Ladies and gentlemen of the jury, when the 
deposition was read, the statement of Miss Ross, the stu¬ 
dent nurse who opened the door, was not read to you at 


106 


GEORGETOWN COLLEGE VS. HUGHES. 


that time. It is attached to the deposition, and reads as 
follows: 

“I, Eda Ross, age 20, residing at E. Chestnut Avenue, 
Vineland, X. J., and student nurse at Georgetown Hospital, 
make the following voluntary statement in reference to an 
accident which occurred October 29,1934, between 7:30 and 
7:45 a. m. 

“That on the above-mentioned date I was assigned to 
the colored ward, which is located on the second floor of the 
hospital. 

“About 7:30 a. m. I was working in the medical section 
of the colored ward and had an occasion to leave the ward. 
In so doing I made mv exit bv wav of a swinging door. This 
door is constructed of glass about half of its length. This 
glass is rather thick and has threads of wire running 
through it, and afford no view of objects on the opposite 
side. In leaving the ward I pushed this door in the usual 
manner. I did not use any great effort of force. I opened 
the door with my right hand against same. I had opened 
the door a distance of approximately one foot, when I heard 
a noise, as if someone had struck the door, or the door had 
collided with someone. I immediatelv investigated and 
found Miss Hughes, a nurse on the floor. She was lying 
along the baseboard on the opposite side of the hall and 
only a few feet from the entrance, and was complaining of 
pain in her left hip. With the assistance of Miss Sand- 
maier I put Miss Hughes to bed. 

142 “While in bed I talked with Miss Hughes concern¬ 
ing the accident, and she stated that I was not a fault 
for the accident. Miss Hughes also stated that she was 
walking too close to the wall. 

“I have read the above and it is true. 

Attest, F. D. DAVIS 

10/21/34 “MISS EDA ROSS.” 

Then this statement of Miss Hughes is as follows: 

“I, S. Marie Hughes, age 55, residing at 3249 X Street, 
X. W., employed as registered nurse, make the following 
voluntary statement in reference to an accident which oc¬ 
curred October 29, 1934, about 7:00 a. m. at Georgetown 
Hospital. 

“That on the above-mentioned date I was special nurse 
for Ruth Porter who was confined to the colored ward, which 
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is located on the second floor of the hospital. I had been 
assigned to this case for twelve nights, and my weekly 
wage was to be $42 a week. 

“About 7:30 a. m. I was walking rather in a quick step, 
in a westerly direction in a hall on the second floor, on my 
way to my assignment, and was walking near the section 
where the colored ward is located. 

“This colored ward in question is located on the north 
side of hall and there are two swing doors to this ward door. 
One door is used for the medical ward and the other for the 
surgical ward. 

“As I passed the door which is used for the medical 
ward, a nurse, whose name I do not know, was in the act 
of leaving this ward. This nurse pushed the swinging door 
outward, just as I was passing, and as a result the door 
struck my right shoulder. This impact was such that I was 
unable to maintain my balance due to the highly polished 
floors, and I fell to the floor landing on my left hip. After 
falling I felt a severe pain in my left hip, and was assisted 
to mv feet bv Miss Ross and Miss Saindmaier. I 
143 was immediately put to bed, and an X-ray was taken 
of my hip. I called Dr. Cahill to treat me. It is my 
understanding from Dr. Cahill that I sustained a fracture 
of the left femur. 

“I have read the above and it is true. 

“S. MARIE HUGHES.” 

Attest 

F. P. DAVIS 

10/31/34 

I don’t think I read the date of Miss Ross’ statement, 
but it was the same day, October 31, 1934. 

The signature is on each page of both those statements, 
and on each page above the signature are the words, “I 
have read the above and it is true.” 

Miss Sandmaier’s original statement is as follows: 

“I, Barbara Sandmaier, age 50, residing at Folkstone 
Courts, X. W., and employed by Georgetown Hospital as 
nurse, make the following voluntary statement in reference 
to an accident which occurred October 29, 1034, about 7:30 
a. m. in Georgetown Hospital. 

“That on the above-mentioned I was in a colored ward 
located on the second floor. About 7:30 a. m. Miss Ross a 
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student nurse, reported to me that she was going to leave 
the ward for a while. As Miss Ross opened the door I 
heard a noise as if someone had fallen. I immediately went 
to investigate and found Mis Hughes a nurse also attached 
to the colored ward on the opposite side of the hall, with her 
left leg doubled up under her. 

“When I heard this noise, I immediately turned around 
and Miss Ross at that time was standing at the door, with 
her right hand against the door, and the door was about 
half open. I assisted Miss Hughes, with the aid of Miss 
Ross to her feet, and then rendered her to bed. 

“I talked with Miss Hughes concerning the accident and 
she stated that she was carrying a basin, to her patient and 
was in the act of entering the ward, and Miss Ross was 
leaving, and that the door struck her. Miss Hughes also 
stated that she guessed it was dark, and that she did 
144 not observe the door open. 

“I have read the above and it is true. 

“BARBARA SANDMAIER.” 

Attest 

F. P. DAVIS 
10/30/34 

Then there is a typwritten copy of the same statement 
that I have just read to you, which Miss Sandmaier says 
that on February 28 of this year she read over and put her 
initials and the date on the indicate that it was 0. K. 

Ladies and gentlemen of the jury, as part of the plain¬ 
tiff’s case it was stipulated, so that we would not have to 
bring witnesses here to take up your time, that certain facts 
were true; that the defendants, the President and Directors 
of Georgetown College, a corporation, is an eleemosynary 
or charitable institution. It is not operated for profit and 
never paid any profit to their stockholders; that the hospital 
is maintained among other things for charitable purposes; 
that there are several classes of students and several classes 
of patients in the hospital. One class pays, if they are able 
to financially, a full tuition of students and full fees as pa¬ 
tients to the hospital. Another class cannot afford that, but 
can afford to pay something and pays a part of it. Then 
there is a third class, that pays nothing; and that the hos¬ 
pital is free as far as its facilities will permit, to persons 
of all creeds and races. 
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And then it is also stipulated that this hospital is a part 
of the Washington Community Chest, so that a portion of 
the charitable funds collected is allotted to the hospital to 
enable it to operate, together with any fees that it may get 
in from any pay patients and any endowments made by per¬ 
sons charitable inclined. 

That Ruth Porter, a patient at the hospital that Miss 
Hughes was attending, was a pay patient at the hospital. 

You have heard the testimony that she had been in- 
145 jured while working; that the insurance carrier for 
the employer was paying compensation benefits un¬ 
der the Workmen’s Compensation Act, which also included 
hospitalization. 

That the students at Georgetown and the patients in the 
hospital are divided into three classes: those who pay the 
full amount, those that pay part, who cannot pay the full 
amount, and those who pay nothing whatever. 

The defendant was incorporated in 1844. At that time 
it had comparatively little property. Since that time its 
property holdings have greatly increased from donations, 
gifts, devises, and such other sources as are mentioned in 
here—tuition and fees that are charged to pay patients, 
until in 1934 and today its property holdings, as far as can 
he estimated—they have never been appraised or assessed, 
because it is not subject to taxation, being a charitable in¬ 
stitution—but we have agreed that they have an approxi¬ 
mate value of $5,000,000. 

I think that is all. 

The Court: Then, ladies and gentlemen, counsel advises 
me of certain legal questions that they wish to present to 
me for very extended argument which will arise out of the 
case. In view of the fact that one or more of the members 
at least want to go to the ball game, and the practice of the 
courts on the first day to release jurors for that purpose, I 
think that I shall let you go now; and I will permit counsel 
to go on with their argument until they are finished. Then 
we will complete the case tomorrow morning. Otherwise 
we would keep you around here an indefinite time. So I 
will release you at this time. Be back in your seats tomor¬ 
row morning. 

(Whereupon, the jury was excused at 11:18 o’clock a. m.) 
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Motion for Directed Verdict . 

Mr. Quinn: If your Honor please, I want to make a mo¬ 
tion for vour Honor to direct a verdict in favor of the de- 

v 

fendant, on two grounds: first, that there is no liability 
established and no negligence shown on the part of 
146 the hospital; and if there were, the contributory neg¬ 
ligence of the plaintiff would bar her from recovery; 
second, that the hospital is immune, or that this defendant 
is immune, from liability in the case, because it is a chari¬ 
table institution and falls within the principle laid down in 
numerous cases dealing with the immunity of charitable in¬ 
stitutions from liability in tort actions. 

Washington, D. C. 

Wednesday, April 17, 1940 

The trial was continued at 10 o’clock a. m. 

Appearances: 

As before noted. 


Proceedings 

The court: I understand the evidence to be entirely 
closed and you are ready for argument. 

Mr. Quinn: Yes. 

Mr. Sheehan: Yes. 

The Court: Before we begin, I will explain to the jury 
this special verdict. 

Ladies and gentlemen, ordinarily, as you know, in cases 
submitted to you, you return a general verdict in favor of 
the plaintiff or defendant as the case may be. In this case, 
for special reasons which seem to make it appropriate to 
counsel and to the Court, the case will be submitted to you 
upon special questions or interrogatories, so-called, for you 
to answer definitely either yes or no according to the evi¬ 
dence. 

The questions are three in number. They are very 
simple; and, of course, will involve argument of counsel 
and appropriate instructions by the Court. 

I will read these three questions to you, and the counsel 
in their argument will direct their argument to those ques¬ 
tions, and I likewise in my instructions will direct my 
147 charge to those specific questions. 
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The first question is this: Did Miss Ross open the 
swinging - door in a negligent manner as alleged in the dec¬ 
laration? 

The declaration is the formal claim filed by the plaintiff, 
Miss Hughes, in which she makes several specific allega¬ 
tions of negligence. 

The second question for you to answer is: Did the plain¬ 
tiff, Miss Hughes, negligently walk too close to the wall of 
the corridor when passing the swinging door? That like¬ 
wise will be answered yes or no. 

Third, What damage is a fixed sum do you find the plain¬ 
tiff has suffered from the injury? That will involve your 
finding of some definite sum by way of compensation for the 
injuries. 

Now, I think that is all there is for me to say. Gentlemen, 
we will proceed with the argument in the usual way. The 
plaintiff will open and close, and Mr. Quinn for the defen¬ 
dant will answer the opening argument. 

(Whereupon counsel made closing arguments to the 
jury.) 

(The Court charged the jury as follows:) 

Charge to the Jury. 

The court (Mr. Justice Proctor): Ladies and gentlemen, 
preceding the argument I explained to you that we are di¬ 
verging from the usual method of trial by submitting to you 
special interrogatories for you to decide rather than sub¬ 
mitting the case in a general way for a general verdict. As 
this is perhaps new to you as jurors, I wish that you would 
follow very carefully your instructions, so that no mistake 
will be made by you in carrying them out. 

The first question, so numbered, is: “Did Miss Ross 
open the swinging door in a negligent manner as alleged 
in the declaration?” 

It will be your duty upon a fair and impartial con- 
148 sideration of the evidence to endeavor to answer the 
question definitely yes or no according as you unani¬ 
mously decide thereon. 

That question is based upon the allegation in the first 
count of the declaration filed by the plaintiff. The declara¬ 
tion, as you know, is the formal claim of the plaintiff against 
the defendant. In that declaration it is alleged that the de- 
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fondant acting through its agent, servant, and employee, 
who in this case was admittedly Miss Ross, did negligently 
fail and omit to ascertain that the plaintiff was in the hall¬ 
way and immediately adjacent to the swinging door and in 
such position as to be struck by the swinging of the door 
outward into the hall; and that she did negligently cause 
the door to swing outward into the hallway with great force 
so as to cause it to collide with plaintiff with such force 
as to knock her to the floor and injure her. 

There, you see, are two specific allegations of negligence 
on the part of Miss Ross, an agent and employee of the de¬ 
fendant corporation. 

Now, counsel in collabaration with the Court have put 
this simple question No. 1 based upon those allegations on 
the one hand of negligence by Miss Ross and the defen¬ 
dants denial that she was so negligent. That question, I 
will repeat, is this: “Did Miss Ross open the swinging 
door in a negligent manner as alleged in the declaration?” 

That question involves a decision in two aspects. It is 
first necessary for you to decide from the evidence whether 
or not Miss Ross did act as alleged in the declaration as I 
have read those acts to you. Did she do either one or both 
of these things which are alleged? That is, did she omit 
to ascertain that plaintiff was in the hallway immediately 
adjacent to the swinging door and in such position as to be 
struck by the swinging of the door? Or did she cause the 
door to swing outward into the hallway with great force 
so as to collide with plaintiff with such force as to 
149 knock her to the floor? 

Now, I have nothing to say about that. There is 
no great dispute as to the factual background of the thing. 
But you must determine whether or not these things did 
occur. You must determine that by a fair preponderance 
of the evidence. 

And if after so considering that you do decide that one 
or both of these things did occur in the actions of Miss Ross 
then the second question is, Was she negligent in so doing? 

Well, you see, the question is, Did Miss Ross open the 
swinging door in a negligent manner as alleged? Now, the 
reason for that is this: One is not chargeable with injury 
to another by some act of that one unless that act is a negli¬ 
gent act. Accidents and injuries happen through the acts 
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of people. It may be that that person is liable or not ac¬ 
cording as to whether or not the action is a negligent one. 

Now, what is negligence? It is a failure of a person to 
use reasonable care. 

What is reasonable care? It is that care which a reason¬ 
able and prudent person would use under the particular 
facts and circumstances presented to you by the evidence 
in the case that you are trying. 

So the question is here, Did Miss Ross do the things as 
alleged? If so, under the facts and circumstances as they 
appear to you from the evidence in the case, was it a neg¬ 
ligent act or acts? What would a person of reasonable in¬ 
telligence, prudence, and foresight have done in the place 
of Miss Ross under the same circumstances? Now, that is 
the question. 

You will say, “What is reasonable care?” That is for 
you to determine. That is for you to apply your best judg¬ 
ment to, as twelve sensible, experienced persons in human 
affairs, to determine in a fair and impartial way whether or 
not under the particular facts and circumstances as revealed 

bv the evidence such acts as vou mav find Miss Ross 
* » %> 

150 did commit were done with or without reasonable 
care. 

Now, if she did not use reasonable care, then she was neg¬ 
ligent. If her failure to use reasonable care in any one or 
both of the ways alleged occurred, then, as counsel have 
agreed, it necessarily was the cause of Miss Hughes’ fall¬ 
ing, resulting in her injury. 

Now, this is question No. 1, which deals with the alleged 
negligence of Miss Ross. That, as I have pointed out, is 
predicated upon the allegations of negligence in the dec¬ 
laration of the plaintiff ; and you as experienced jurors 
know that when a plaintiff files a claim in court, he or she 
must prove it by a preponderance of the evidence. 

The fact that an accident occurs with resulting injury to 
one does not of itself prove that it was done by the negli¬ 
gence of another. That negligence must be proved by the 
plaintiff by a preponderance of the evidence. She, making 
the affirmative claim, the affirmative allegations of wrong 
on the part of the defendant, must according to our juris¬ 
prudence prove it by a fair preponderance of the evidence. 

The preponderance of the evidence is the weight of the 
evidence. It is that evidence existing in the case which 
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seems convincing, which after a fair and impartial weigh¬ 
ing of the evidence pro and con seems more likely to be the 
real truth of the matter. That is the preponderanee of the 
evidence. 

So that vou will take all the evidence in the case, consider 
it fairly and impartially, weigh it in the scales of your best 
reason and judgment; and if in so doing it seems to weigh 
more heavily in favor of the claim of the plaintiff that Miss 
Ross was negligent in one or both of the ways alleged, then 
you will resolve that question in her favor, and your answer 
will be “Yes.” 

Whereas, if in so weighing the evidence, it seems 
151 equally balanced, so that you cannot honestly and 
conscientiously sav that it does weigh more heavilv 
in favor of the plaintiff that Miss Ross was negligent, then 
your answer will be “No,” for the simple reason that the 
burden being upon the plaintiff to establish negligence by 
a preponderance of all the evidence, if it seems equally bal¬ 
anced, she has failed to do so, and hence has failed to estab¬ 
lish her claim. Therefore necessarily vour answer to the 

* %> 

question would be “No.” 

Needless to say, if the evidence weighs more heavily in 
favor of the defendant’s contention, that Miss Ross was not 
negligent, you would resolve that question in favor of the 
defendant, and your answer would be “No.” 

That disposes of the first question. 

You, of course, will have a copy of these questions. I 
shall give them to you here with my approval. 

The second question is this: “Did the plaintiff negli¬ 
gently walk too close to the wall of the corridor in passing 
the swinging door?” 

You see, that involves first a decision of the actual fact. 
I mean, wrapped up in this question are these subordinate 
questions for you to determine: First, was it a fact that 
she did walk too close? Secondly, was it negligent for her 
to do so, if she did? 

And there you put in reverse this first question, in this 
respect: that that question is predicated upon the plea, or 
the answer, as we may speak of it, of the defendant, in 
which it is alleged that the plaintiff too was negligent. Or, 
to speak more accurately, it is alleged that the accident was 
caused either solely by her negligence or that her negli- 
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gence contributed to bring about the accident. And in out¬ 
line or in summary that second question, which is predi¬ 
cated on whether or not the plaintiff was negligent, is pred¬ 
icated upon this plea of the defendant, that is, the answer 
of the defendant, to these allegations of the plaintiff that I 
have previously read to you. 

152 In effect it says that the plaintiff was negligent in 
that, knowing the door swung outward into the hall, 
she carelessly walked too close to the wall in passing the 
ward entrance; and, secondly, she failed to keep any look¬ 
out for her own protection. 

Now, as 1 have indicated, there was, of course, the duty 
upon Miss Ross in leaving the doorway to go into the hall, 
to use reasonable care for the safety of others. Likewise 
there is an equal duty upon the part of every person to use 
reasonable care for his or her own safety. And so there 
was at the time a duty imposed on Miss Hughes, this duty, 
this general duty that the law imposes upon all persons, to 
use reasonable care for her own safety. 

And there again, of course, the question as to what rea¬ 
sonable care is must be determined upon the circumstances 
and conditions which existed at the moment with such back¬ 
ground of knowledge and so forth as mav be shown bv the 
evidence. 

And so you will take the evidence bearing upon this alle¬ 
gation that Miss Hughes, the plaintiff, was negligent. In 

that connection von will consider the testimony as to her 
» * 

knowledge of the doors, hallways, and so forth, the manner 

of their working, the use to which they were put and their 

purposes, such knowledge as she may have had through 

actual experience in working as a student nurse and finally 

as a professional nurse in that institution in going back and 

forth along that hallway, all of which you will take into 

consideration; and then her actions at this moment when 

she was hit, the circumstances and conditions as they existed 

there at the moment; what she did. And then, in the light 

of such knowledge and experience and understanding as 

you find she had, as you find from the evidence, and in 

the light of her actions in walking in the manner in which 

she walked down the hallway and by the door at the time, 

you will determine whether or not she was negligent, deter- 

mine whether or not she was using reasonable care for her 
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own safety. And you will test it by what in your 

153 good judgment and experience you believe reasonably 
careful persons of ordinary intelligence and fore¬ 
sight would have done under similar circumstances. If 
what she did really meets that test, then she was not negli¬ 
gent; whereas, if it fails to meet it, then she was negligent. 

Now, as I say, reversing the burden of proof because of 
the fact that here is an affirmative allegation of the defen¬ 
dant, you weigh the evidence pro and con upon this second 
question as to whether or not Miss Hughes, the plaintiff, 
was negligent, and if, after so weighing it carefully and im¬ 
partially, you find that it preponderates and weighs more 
heavily in favor of the claim of the defendant that she was 
negligent, then you will resolve that question in that man¬ 
ner, and your answer will be ‘‘Yes.*’ "Whereas, if in so 
weighing the evidence it seems equally balanced, so that 
vou cannot honestlv sav that it weights more heavilv one 
wav or the other, or if it weighs more heavilv in favor of 
the contention that Miss Hughes was not negligent, then in 
either event your answer will be “No,” because under 
those circumstances the defendant would not have carried 
the burden of proving by the preponderance of the evi¬ 
dence that she was negligent. 

Now, I have endeavored to be very careful in my instruc¬ 
tions not to suggest to vou in anv wise what vour findings 
should be upon these questions, because they are purely 
questions of fact that fall solely within your province as 
jurors to decide. And if in the course of the trial of the 
case or in the instructions I have used any wording that 
you may think may suggest to you my own opinion about 
the facts, you will please disregard that, because I have not 
intended in anv wise to eonvev to vou that vour findings 
should be upon any matter of fact whatever. 

Now, third, whatever your answers may be as to the first 
and second questions, it has been agreed by counsel with 
the approval of the Court that you shall go on and 

154 determine the third question, which is this: “What 
damage in a fixed sum do you think the plaintiff has 

suffered from the injuries ?” 

And so you will decide that question by determining the 
extent of the injury and disability of Miss Hughes, the 
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plaintiff, and the money loss or money in compensation for 
such things as she lias suffered by reason of the accident. 

There, just as in every other personal injury case that ! 
you mav have tried, vou will gather from the evidence j 
those facts that you find to be established by a prepon- j 
derance of the evidence; and, taking- those elements, you : 
will consider them fairly and impartially and endeavor to 
reach some sum which in your combined judgment you be- j 
lieve will reasonably compensate her for her damage. 

In that regard I will point out to you that you have these j 
various elements which you will consider: First you have j 
the admitted injury and its permanent disabling effect, j 
Then there is the question of nervous shock. You will de- j 
termine whether or not she suffered a nervous shock there- j 
from; and if so, the effects of that upon her. Then the pain ! 
and suffering and the extent of it is a matter for you to de- j 
termine in a fair wav as best vou can. Also the necessary i 
physical discomfort and incapacity which she suffered in j 
the past and will suffer in the future by reason of an in- j 
jury of this sort. 

And then there is evidence to the effect that she has suf- j 
fered great mental anguish by reason of this injury. You ' 
will consider that and will give such weight to it in fixing | 
the sum which you think she is entitled to, that is, such j 
mental angush as you in a fair way can trace back as a i 
direct result of the physical injuries which she has suf- j 
ered. 

Then you have also to consider the reasonable expenses j 
to which she has been put in endeavoring to be treated and I 
relieved of her injuries and suffering. 

Then you have also to consider such loss of income 
155 as she has suffered in the past and/or may reason- j 
ably be expected to suffer in the future. 

Now, in respect to this loss of income, you have evidence j 
as to what were her earnings before the injury. As you j 
know from the evidence, she has had no work since. I will ! 
leave that in the province of the jury. 

Of course, you will keep in mind the age of Miss Hughes I 
and measure from the time that the injury occurred how j 
long you think that she could likely have continued such an I 
earning power. 
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Using your own best judgment about these things, and, 
finally, bv a consideration of the various elements, you will 
try to reach some lump sum which in your combined judg¬ 
ment will reasonably compensate her for the damage that 
she has suffered. 

Now, I think I have indicated, ladies and gentlemen, that 
as to each of these answers they must be the result, of 
course, of a unanimous decision by the jury, just as in the 
case of an ordinary verdict. 

Then finally let me suggest to you this: that there has 
been considerable argument through the course of the trial. 
Everyone admits, of course, the very unfortunate accident 
and the very serious consequences thereof and the natural 
hold which it makes upon the sympathy of a human being. 
And yet it is necessary for you and for me, sitting in our 
capacities of jury and judge, to disregard those emotional 
considerations which ordinarily play upon human beings; 
for, unless we do so, we might do injustice to one party or 
the other. Just as human justice must be governed by es¬ 
tablished rules of conduct, a person’s liability to another 
for an injury depends, as I have pointed out, upon the 
question of whether or not that person was negligent and 
that negligence resulted in injury; and on the other hand, 
as to whether or not the person injured was herself or him¬ 
self negligent and the injury was caused in that way. 
156 The mere happening of an injury itself does not 
impose liability upon another individual. Of course, 
you can see the unfairness of that. The law does not lay 
down any such rule. It lays down a fair rule, that every 
person must use reasonable care for the safety of another 
and for the safety of himself, and it is that cardinal rule 
that must be applied in the consideration of this case. 

So, take the evidence without any feeling of sympathy 
one way or the other, without any feeling of prejudice one 
way or the other. Enter into a consideration of the evi¬ 
dence fairly and impartially, with a determination to de¬ 
cide these issues of fact by calm and dispassionate reason 
and judgment rather than by the emotional feelings. Coun¬ 
sel on both sides want you to do that. The parties want 
you to do that. They ask only for a fair and impartial con¬ 
sideration and judgment based solely upon the evidence. 
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You have taken a solemn oath that you will so decide 
these questions, and I ask that you do it in this case, as I 
am sure that it will be your endeavor to do. 

That is all. You may retire. 

Here are the questions. Your Foreman, when you de¬ 
cide them, may write down the answers yes or no to the first 
two and then the amount to the third one. 

Special Interrogatories To Be Answered By The Jury 

Filed April 17, 1940 

1. Did Miss Ross open the swinging door in a negligent 
manner as alleged in the declaration? 

Answer: 

2. Did the plaintiff negligently walk too close to the wall 
of the corrdor when passing the swinging door? 

Answer: 

3. What damage, in a fixed money sum, do you find the 
plaintiff has suffered from the injury? 

Answer: 

157 (Whereupon, at 12:01 o’clock p.m., the jury re¬ 
tired to consider its verdict.) 

The Court: Follow me on this and see if I am entirely 
right about it: that in framing Special Interrogatories 1 
and 2 the parties by their counsel agree that under the evi¬ 
dence in the case it was unnecessary to submit separate 
questions as to proximate cause. 

Mr. Quinn: Correct. 

Mr. Sheehan: Correct. 

The Court: That by an affirmative answer the Question 
No. 1 it will be accepted that the negligence of Miss Ross 
was a proximate cause of the injury claimed. Likewise an 
affirmative answer to Question No. 2 will be accepted as 
carrying with it a finding that her negligence was a proxi¬ 
mate contributing cause to the injury. That is correct, 
isn’t it? 

Mr. Quinn: That is right. 

Mr. Sheehan: That is correct, your Honor. 

The Court: And then finally let it be formally under¬ 
stood that you abandon your count 2. 
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Mr. Sheehan: Correct. 

The Court: That is all. 

(Whereupon, at 12.0.1 o’clock p. in., the trial was con¬ 
cluded.) 

158 

Stipulation us to Record 
Filed Sept. 10, 1040. 

Now comes the defendant, The President and Directors 
of Georgetown College, a corporation, the appellant in the 
above-entitled cause, and Susan M. Hughes, Plaintiff, the 
appellee, and stipulate that the following - parts of the rec¬ 
ord shall be included in the Transcript of Record on Ap¬ 
peal, said parts bein.u' considered suflieient for the determ- 
ination of tile questions raised on appeal, namely: 

1. Declaration, lirst count only. 

2. Pleas to Declaration. 

Joinder of issue on second and third pleas, (omit 
reference to demurrer) 

4. Joinder of issue <m lirst piea, notice of issue, note of 
issue, and order to calendar. 

5. Verdict of jury. 

(>. Memorandum opinion of the court. 

7. Final Judgment. 

Motion to set aside verdict and judgment in favor of 
the plaintiff, and for judgment to he entered in favor of the 
defendant, or for a new trial. 

!>. Opposition to motion to set aside verdict and judg¬ 
ment in favor of the plaintiff, and for judgment to be en¬ 
tered in favor of the defendant, or for a new trial. 

10. Order overmlini;' motion to set aside verdict and 
judgment and overruling motion for new trial. 

1 1. Notice ot Appeal. 

12. Memorandum of Filing of Pond on Appeal. 

U. Orders Fxtending Time of Appeal. 

14. Statement of Points. 

15. < )rder a-* to Kxhibits. 

1(1. Stipulation a> to Record. 

150 17. Staleimml of evidence, including deposition 

of Kdn Au - nes Ross. Stipulation incor])orated in the 
record at trial, Plaintiff's Fxhibit "A". Kxhibits 1 to d in- 
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elusive of defendant being statements of plaintiff, of Miss 
Sandmaier, and initialed copy of statement of Miss Sand- 
maier, and Special Interrogatories to be answered by the 
jury. 

It is further stipulated and agreed that all exhibits of 
both plaintiff and defendant, as identified in the State¬ 
ment of Evidence, may be physically transmitted to the 
Court of Appeals and exhibited and referred to by counsel 
and considered by the court at the hearing of the appeal in 
this case, and that plaintiff's exhibit A, a drawing, may be 
reproduced in the Transcript of Record on a smaller scale 
than the original. 

(SCI)) IIEXRY I. QUIXX 

Attorney for the President and 
Directors of Georgetown Col- 
Ieye, a corporation Appellant. 
(SGI)) EMMETT LEO S1IEEHAX 

Attorney for Susan M. Hughes, 

Appellee . 

100 District Court of the United States for the 

District of Columbia 

United States ok America. 

Di strict of (olumhia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
l nited States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to lb!), both inclu¬ 
sive, (excepting the statement of evidence, as to the ac¬ 
curacy of which counsel have stipulated), to be a true and 
correct transcript of the record, according to stipulation 
of counsel herein filed, copy of which is made part of this 
transcript, in cause Xo. SSS!)b, at Law, wherein Susan M. 
Hughes is Plaintiff and The President and Directors of 
Georgetown College, a corporation, is Defendant, as the 
same remains upon the files and of record in said Court. 
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IX TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 16th day of September, 1940. 

C. E. STEWART, 

(Seal) Clerk . 

Endorsed on cover: No. 7761 Georgetown College, Ap¬ 
pellant, vs. Hughes. United States Court of Appeals for 
the District of Columbia Filed Sep 19 1940 Joseph W. 
Stewart, Clerk. 
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Statement of the Case. 

The appellee deems it necessary to supply material omis¬ 
sions by the appellant in order to give a clear and complete 
picture of the case. 

The declaration (R. 2) charged that while plaintiff was 
employed as a special nurse attending one of defendant’s 
paying patients in its hospital building, she was passing 
down a hallway in the building, and defendant’s agent 

“did carelessly and negligently fail and omit to ascer¬ 
tain that plaintiff was then and there in the said hall- 
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way outside of and immediately adjacent to said swing¬ 
ing door and in such position as to be struck by the 
swinging of said door outward into the said hallway 
and, 

“did carelessly and negligently cause said swinging 
door to swing outward into said hallway with great 
force and violence as to knock plaintiff to the floor of 
said hallway of said hospital, and she was then and 
there seriously and permanently injured, crippled,” 
etc. 

The first plea interposed the legal defense that because 
the defendant has been specially incorporated by Act of 
Congress of June 10th, 1844, and because of the actualities 
of its operations, it was immune from tort liability. (R. 
4-5.) 


The second plea denied negligence of defendant and al¬ 
leged contributory negligence on the part of the plaintiff 
in that she (R. 6) 

“negligently walked too close to the wall in passing the 
entrance to the ward and failed to keep any lookout for 
her own protection.” 

A motion for directed verdict at the close of the whole 
case was made by the defendant (R. 110) and taken under 
advisement by the court. 

Meanwhile, by agreement of counsel (R. 119) the court 
submitted special interrogatories to be answered by the 
jury, pursuant to Rule 49 (a) of the Rules of Civil Proce¬ 
dure, on the issues of fact as to whether or not the defendant 
was guilty of negligence as claimed by the declaration, as 
to whether or not the plaintiff was guilty of contributory 
negligence as claimed by the second plea, and as to the 
amount of damages sustained by the plaintiff. 


I 
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| 

It was agreed that it was unnecessary to submit to the; 
jury the issue as to proximate cause. (R. 119.) 

i 

On April 17th, 1940, the jury rendered a special verdict! 
(R. 8) answering the special interrogatories thus submit} 
ted, finding the defendant guilty of negligence as chargee} 
in the declaration, holding that the plaintiff was not guilty 
of contributory negligence as charged in the second pleaj, 
and fixing the plaintiff's damage at Twenty Thousand Doll- 
la rs. | 

I 

On June 4th, 1940, after study of the legal questions 
raised in the motion for a directed verdict (R. 110) the 
court, through Mr. Justice Proctor, rendered a memoran¬ 
dum opinion (R. 8-12) holding that the defendant was nqt 
immune from liability, that the issues of fact were proper¬ 
ly submitted to the jury, and ordered judgment entered fqr 
plaintiff (R. 12) pursuant to the special verdict (R. 8) of 
the jury. i 

i 

Paragraph 4 of the stipulation (R. 103) shows that tlje 
defendant used some of its funds to purchase protection 
from loss imposed by law in tort actions, and that it will suf¬ 
fer no diminution of its funds by the payment of this judg¬ 
ment nor any expense of defense of this claim. 

! 

One further important omission should be corrected. The 
evidence showed without contradiction that the swinging 
door that struck the plaintiff and caused her injury, over¬ 
took her while she was walking and struck her from behiijid 
(R. 22, 23) and knocked her forward on the floor (R. 21) jn 
the direction in which she was proceeding. 


i 
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SUMMARY OF ARGUMENT. 

The Special Act of Congress under which Appellant was 
created makes it liable in all kinds of actions. Congress 
never intended to grant it immunity from tort liability. 

The theory of immunity advanced by appellant was un¬ 
known at the time it received its Congressional charter in 
1844. 

Even if there were no Special Act of Congress creating 
appellant it still could claim no immunity in this case be¬ 
cause 

(A) It has stipulated in the record that it can suffer 
no diminution of its funds in this case, whereas its 
theory of immunity defense is bottomed on the 
principle that imposing liability may diminish its 
funds, and 

(B) Appellee was specially invited to come to appellant's 
hospital, use its facilities, and nurse one of its pay 
patients. While so doing she was negligently in¬ 
jured by appellant's agent, acting within the scope 
of her authority, and under these facts appellant 
is liable in damages. 

The evidence raised substantial issues of fact which 
were properly submitted to, and decided by the jury 
in response to special interrogatories. Judgment thereon 
was properly entered, and should not be disturbed on ap¬ 
peal. 


* 


a* 

0 


j 

i 

i 


ARGUMENT AND AUTHORITIES. 

I 

i 

I. The defendant is not immune from liability. 

The special Act of Congress creating the defendant (6 U. S. Stj 
Large, p. 612, Act of June 10, 1844) granted it no immunity of anjj 
kind. 

• i 

! 

So much of the Special Act of Congress creating the cor-f 
porate defendant as is necessary for the consideration of! 
this case is as follows: (certain indentations made for em¬ 
phasis) 

# « # 

_ j 

“Section 2. And be it enacted that James Rvder^ 
Thomas Lilly, Samuel Barber, James Curley, and Anj- 
thonv Rev, be, and thev are hereby declared to be, d 
body politic and corporate with perpetual succession in 
deed or in law to all intents and purposes whatsoever^ 
by name, style and title of ‘The President and Direc¬ 
tors of Georgetown College,’ bv which name and title 
they and their successors shall be competent at law and 
in equity, to take to themselves and their successors, foi* 
the use of said College, any estate whatsoever, in any 
messuage, lands, tenements, hereditaments, devise:, 
grant, donations, bargains, sale, conveyance, assurance!, 
or will; and the same to grant, bargain, sell, transfer, 
assign, convey, assure, devise, declare to use, and farn^ 1 , 
let, and to place out on interest for the use of said Cob 
lege, in such manner as to them, or a majority of themj, 
shall be deemed most beneficial to said institution; and 
to receive the same, their rents, issues, and profits, in¬ 
come and interest, and to apply the same for the proper 
use and benefit of the said College; and by the sam^ 
name 

i 

i 

to sue and be sued, 
to implead and to be impleaded 
in any courts of law and equity 
in all manner of suits, 
actions 

and proceedings whatsoever, 
and generally by and in the same name to do and tran*j- 


l 
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act all and every business touching or concerning the 
premises # • # 

In referring to “sue and be sued" language in Andrews 
v. Y. M. C. A. of Des Moines, 284 X. AY. 18G (at p. 205); 226 
Iowa 374, the Supreme Court of Iowa, on February 15,1939, 
said: 

“Section 8583 of Code of Iowa, 1935, provides that cor¬ 
porations not for profit may ‘sue and be sued’ but there 
is no legislative provision that they may be sued only 
on contract liability. The funds of such institutions 
may he depleted as effectively by improvident contracts 
as by negligence.” 

In “Supreme Court Law” by Holland, published in 1933, 
Yol. 1, p. 546, is found the following: 

“No rule of statutory construction has been more def¬ 
initely stated or more often repeated than the cardinal 
rule that significance and effect, shall, if possible, be 
accorded every word. Petition of Public National 
Bank of New York, 278 U. S. 101; 49 S. Ct. 43, 73 L. Ed. 
202: Washington Market Co. v. Hoffman, 101 U. S. 
112,115:25 L. Ed. 782.” 

According to appellant's brief the immunity “doctrine 
contended for” originated in England in Feoffees of Her- 
iot’s Hospital v. Ross, 6 Clark & Finnelley’s Reports, 507, 
which was decided by the House of Lords in England in 
1846. 

The Special Act of Congress of June 10,1844 (6 U. S. St. 
Large, p. 612) gave the defendant its charter and author¬ 
ized it to 

“to sue and be sued, 
to implead and to be impleaded 


i 

in any courts of law and equity 
in all manner of suits, 
actions 

and proceedings whatsoever'" 
and gave it no immunity of any kind whatsoever. On the 
contrar\ r it made the defendant liable in “all manner of 
suits, actions and proceedings whatsoever.” It is submit¬ 
ted that Congress could not have formulated any more all- 
inclusive language as to liability than that used in defend¬ 
ant’s charter. 

On February 3, 1941, in Case No. 200, Reconstruction 
Finance Corporation v. J. G. Menihan Corporation, et al ., 
reported in advance sheets, 61 S. Ct. p. 485, The Supreme 
Court of the United States in construing a special Act of 
Congress said (at p. 486): 

“Congress has expressly provided that the Reconstruc¬ 
tion Finance Corporation shall have power ‘to sue and 
be sued, to complain and to defend, in any court of com¬ 
petent jurisdiction, State or Federal.’ There is 
nothing in the statutes governing its transactions which 
suggests any intention of Congress that in suing and 
being sued the Corporation should not be subject to 
the ordinary incident of unsuccessful litigation in be¬ 
ing liable for the costs which might properly be award¬ 
ed against a private party in a similar case.” 

and again at page 487 the court said: 

“We apply the farther principle that the words ‘sue 
and be sued’ normally include the natural and appro¬ 
priate incidents of legal proceedings.” 


It is submitted that the language of Congress creating 
the corporate defendant is much more all-inclusive than that 
as referred to by the Supreme Court of the United States 
in the above-quoted excerpt from its decision, that there is 
nothing to indicate or suggest any intention of Congress 
that in being sued the defendant could be held liable in 
every manner of suit, action and proceeding whatever, ex¬ 
cept tort action. 
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No such exception was ever intended by Congress in pass¬ 
ing the act of June 10,1S44, 6 U. S. St. Large, 912, and no 
such exception should be considered. 

It is most earnestly urged that under the Special Act of 
Congress creating the defendant corporation and defining 
and limiting its powers, it can claim no immunity from suit 
in this case. There is absolutely nothing in its charter so 
given it by Congress to indicate any intention to give it any 
immunity whatever, but on the contrary the charter clearly 
shows that it was given no immunity of any kind whatsoever 
and that it is liable to “be sued * * * in anv courts of law 
and equity in all manner of suits, actions and proceedings 
whatsoever.” 

In White v. Central Dispensary and Emergency Hospi- 
nl, decided by this court on June 10, 1938, 69 App. D. C. 
L22, 99 Fed. 2d 356, this court stated that if any claim of 
immunity were relied on, the defendant should affirmatively 
plead the actualities of its operations, and that this court 
would also examine its corporate charter, before making a 
ruling. Under this ruling it is respectfully submitted that 
this court, by examining the defendant’s charter, may prop¬ 
erly decide that the defendant can claim no immunity in this 
case. It would appear that the actualities of operations 
need not be considered in view of the all-inclusive language 
of the Special Act of Congress, supra, creating the defend¬ 
ant corporation, which clearly does not give the defendant 
the right to claim immunity in this case. 

The Actualities of Operations of defendant corporation disclose 
that it has no basis on which to claim immunity. 

In this case, the defendant’s first plea claimed immunity 
by reason of the actualities of its operations as set forth 
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therein. The parties stipulated (R. 102-103-104) certain 
facts and so far as plaintiff was concerned such facts wer|e 
placed in the record “solely for the court, and not the juryf * 
(R. 105) and the jury had no knowledge of the contents off 
the stipulation except such parts as they were told about by 
counsel for the defendant (R. 108-109), and no reference 
was made to, and the jury had no knowledge of, paragraph 
4 of the stipulation (R. 103) reading as follows: 

“That the defendant corporation, in 1934, and shape 
that time has used some of its funds to purchase a pol¬ 
icy of insurance to indemnify it against loss by liability 
imposed by law in tort actions brought against it to the 
extent of but not exceeding $25,000., and the insurance 
carrier hi said policy agreed further to defend and jo 
pay any such suit in the name and on behalf of the de¬ 
fendant and to pay all costs taxed against it in any such 
suit; that in this case, if liability is imposed upon ike 
defendant by the judgment of the court and finally sus¬ 
tained, the defendant will suffer no diminution of its 
trust fund.'' 

i 

All cases cited in appellant's brief dealing with instances 
in which non-profit organizations claimed immunity frojm 
tort liability as a defense are bottomed on the premise thjat 
to impose liability would cause financial diminution of funjls 
and thereby, limit, restrict, impede, or prevent all such or¬ 
ganizations from carrying on their non-profit activities. ; 

| 

Under the above-quoted portion of the stipulation, tjie 
defendant itself has disclosed that it has no financial inter¬ 
est whatever in the outcome of this case. Its making such 
provision to take care of liability imposed by law in tojrt 
actions is entirely consistent with its humanitarian activ¬ 
ities designed to unselfishly benefit all mankind. 

j 

i 

But wdiat about the real defendant unnamed in the rec¬ 
ord? How can it justify the taking of insurance premiums 
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to guarantee to the defendant named in the record that it 
will pay all costs of defense of such an action, that it will 
pay any liability imposed by law to the extent of but not 
exceeding $25,000, that it will pay the liability imposed upon 
the defendant in this case, that it will see to it that the de¬ 
fendant suffers no diminution of its funds in this case,— 
how can it do all these things, and then “in the name and 
on behalf of the defendant” come into this court and claim 
immunity, and bottom that claim on the false premise that 
the defendant's funds may be diminished? 

The record in this case shows otherwise. (R. 103.) It 
says “if liability is imposed upon the defendant by the judg¬ 
ment of the court and finally sustained, the defendant will 
suffer no diminution of its trust fund.” And this court 
was manifestly correct and in accord with all recent judi¬ 
cial decisions holding in a case of this kind that the actuali¬ 
ties of operations must be disclosed by the defendant. White 
v. Central Dispensary and Emergency Hospital (at p. 126), 
69 Appeals D. C. 122; 99 Fed. 2d 355 (1938). 

This required disclosure has destroyed the fictitious con¬ 
tention being advanced “in the name and on behalf of the 
defendant” (R. 103) that if the immunity “doctrine con¬ 
tended for” is not allowed, its funds will be depleted. 

Under this factual situation alone, the claimed immunity 
is a fiction. 


This court may rule as it deems proper. 

The appellant, on page 8 of its brief, under the subhead¬ 
ing “A. The rule under common law.” proceeds to discuss 
the “trust fund doctrine” of Maryland. Apparently the 
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reasoning prompting this discussion is based on the falla-j 
cious premise, as follows: 

“It would appear, then, that the state of the doctrine j 
contended for, under the common law, as fov/nd and de- j 
dared by the courts of the State of Maryland, is con-| 
trolling upon this Court, no statute in abrogation there- j 
of having been enacted." 

j 

I 

I 

To give the appearance of soundness to this premise, ap-i 
pellant entirely ignores its corporate charter created by a! 
special Act of Congress dated June 10, 1844 (6 U. S. St.j 
Large p. 012), which this court is free to consider and con-i 
strue as it deems proper. 

i 

However unintentional, appellant in its brief has wholly; 
disproved the above quoted statement to the effect that thisj 
court is bound bv “the doctrine contended for, under the! 
common law, as found and declared by the courts of the; 
State of Maryland" by showing that whereas Congress by; 
the act of Congress of Feb. 27, 1801 (2 Stat. 103) continued! 
the common law in force in Maryland “at that time,” the; 
doctrine was FIRST promulgated in Maryland in 1885.! 
Appellant on page 0 of its brief states 

“The common law, as it was in force in Maryland when\ 
the cession teas made , remained in force in this dis-j 
trict” 

and quoting from Kendall v. United States, 12 Peters 524, atj 
p. 615 (January Term 1838) says: 

“When by the act of February 27, 1801 (2 Stat. 103) 
the Congress of the United States finally accepted th^ 
cession and assumed jurisdiction over the ceded Disn 
trict, it was specifically provided ‘that the laws of thq 
State of Maryland, as they now (then) exist, shall bei 
and continue in force in that part of the said District 
which was ceded by that State to the United States and 
by them accepted. ’ This express enactment, if any 
such enactment was needed at all, was amply sufficient 

I 
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to continue in force and to perpetuate to the present 
day in the District of Columbia, the common law of 
England as it existed in Maryland at that time * * V’ 

“At that time” namely, on Feb. 27,1801, the State of Mary¬ 
land h ^d no so-called immun ity doctrine as part of its law. 
\ Neither had England. AssEown by appellant (p. 8 of 
brief) the question was first presented for judicial review 
in the State of Maryland in the case of Perry v. House of 
^Refuge, 63 Md. 20, decided January 8, 1885. 

On Feb. 27, 1801, the so-called immunity doctrine, “the 
doctrine contended for” by appellant, was non-existent 
and unknown in any part of the world. Congress, on Feb. 
27, 1801, could not and did not make or attempt to make a 
then non-existent doctrine of law applicable to the District 
of Columbia. 


Appellant, on page 7 of its brief, also makes reference to 
Title I, Chapter 3, Sec. 21 of the Code of Laws for the Dis¬ 
trict of Columbia, an Act of Congress dated March 3,1901, 
31 Stat. 1189, c. 854, Sec. 1, and quotes therefrom as shown 
below, and beside which quotation appellee has likewise 
quoted and supplied the words omitted by appellee, as fol¬ 
lows: 


Appellant’s quotation 


“The common law, the prin¬ 
ciples of equity *•••••• 


shall remain in force except 
so far as the same are incon¬ 
sistent with, or are replaced 
by, subsequent legislation of 
Congress.” 


Appellee’s quotation 
(supplying appellant’s 
omission) 

“The common law, the prin¬ 
ciples of equity ****••• 
in force in the District of 
Columbia on March 3, 1901, 
shall remain in force except 
so far as the same are incon¬ 
sistent with, or are replaced 
by, subsequent legislation of 
Congress.” 
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The Act of Congress of Feb. 27, 1801 (2 Stat. 103) con-1 
tinned in force the Common Law of Maryland in force “at i 
that time.” j 

i 

The Act of Congress of March 3, 1901, specifically pro-; 
vided that the common law in force in the District of Col¬ 
umbia on that date should remain in force except in so far 
as the same was inconsistent with or should be replaced by i 
subsequent legislation by Congress. In so doing Congress! 
recognized that the District of Columbia had developed its | 
own common law between February 27, 1801, and March 3, 
1901, and specifically provided that it should continue in j 
force except in so far as the same was inconsistent with orj 
should be replaced by subsequent legislation by Congress. 

i 

| 

Between those dates, namely, on June 10, 1844, a special! 
Act of Congress (0 U. S. St. Large p. 612) was passed cre-| 
ating the defendant corporation and limiting and defining 
its activities and granting it the broadest powers and re-i 
sponsibility in reference to suing and being sued in all man-j 
ner of actions and proceedings whatsoever. 

It will thus be seen that the fallacious premise of appel-j 
hint that this court should follow the “doctrine contended; 
for” as promulgated first in Maryland (on Jan. 8, 1885 ini 
Perry v. House of Refuge, 63 Md. 20) by reason of the Act! 
of Congress creating the District of Columbia (Feb. 27,! 
1801, 2 Stat. 103) places no obstacle to this court’s sphere! 
of reasoning. It is further submitted that this court may! 
rule as it deems proper in this case and that it need only! 
look to the Act ol* Congress of June 10, 1844, supra, creat-j 
ing the defendant corporation to find that the defendant hasj 
no claim to immunity of any kind. 


I 
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A. The rule under common law. 

So as to allow this court to more easily follow this brief, 
appellee will, under I-A, I-B, and I-C, subheadings, under¬ 
take to give appropriate answer to the material covered 
under similiarly-designated subheadings of appellant’s 
brief. 

Apparently because of appellant’s fallacious premise 
hereinbefore referred to, it is content to cite under the 
heading “A. The Rule under common law”, certain Mary¬ 
land decisions erroneously supposed to be binding upon 
this court, by reason of an Act of Congress. 

Rages 8, 9, and 10, of its brief treats of the origin “of 
the doctrine contended for” in Maryland. The theoretical 
basis of the doctrine known as the “trust fund theory” 
of immunity is that property donated and held for chari¬ 
table purposes constitutes a trust fund, and therefore it 
is inconsistent to allow such property to be used for 
the payment of damages awarded in tort. This “trust 
fund theory” has been widely repudiated by numerous 
court decisions throughout the United States. Andrews 
v. Y. M. C. A. of Des Moines, 284 N. W. 187, 226 Iowa 374 
(Feb. 15, 1939), infra. 

The “trust fund theory” was first invoked by Maryland 
on Jan. 8, 1885, in Perry v. House of Refuge, 63 Md. 20, 
which held that the defendant corporation was instituted 
for charitable purposes and could not be held liable in tort 
for damages sustained by an inmate by reason of an as¬ 
sault committed by one of its officers. The court stated 
that having no Maryland precedent to follow, it would base 
its holding on the 1846 decision of The Feoffees of Heriot’s 
Hospital v. Ross, (12 Clark & Finnellv’s Reports, 507; 8 
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English Reports 1508) which was rendered by the House j 
of Lords in England. The Maryland court then, in 1885, j 
seemed to have been unaware that the House of Lords j 
in England, in 1806, in the case of Mersey Docks Trustees j 
v. Gibbs (11 English Reports 1405-1435; 11 Law Times j 
Reports, X. IS. Vol. 14, 077-685) had repudiated the 1840 j 
doctrine laid down by it in The Feofees of Heriot’s Hospi-: 
tal v. Ross, supra, 

l 

Maryland’s first decision on the “trust fund doctrine”; 

i 

in 1885, was like that of Massachusetts’ similar first de¬ 
cision in 1876, for it was the latter state which first gave! 
life to the doctrine in the United States. Concerning the; 
latter, the Supreme Court of Iowa, on February 15, 1939,j 
in the case of Andrews v. Young Men’s Christian Asso¬ 
ciation of Des Moines, 284 X. \Y. 187; 220 Iowa 374 (at pi 
189 of the X. \Y. reporter decision) made the following} 
observation: j 

“The first court in this country to proclaim its adJ- 
herence to the trust fund doctrine was the Supreme 
Court of Massachusetts in 1876, in McDonald v. Mass;. 
Gen. Hospital, 120 Mass. 432, 21 Am. Rep. 529. Ijt 
gave early English cases as its authority, apparently 
oblivious of the fact that the same court which had 
given the doctrine life, had put a quietus on it teii 
vears before.” ! 

I 

j 

The 1902 decision of Weddle v. School Commissioners, 94 
Md. 334; 51 A. 289, affirmed the trust fund doctrine iii 
Maryland, but also held that under Article 8, Sec. 8 of thje 
Constitution of Maryland, there could be no recovery ill 
any event. The case involved the wrongful death of ja 
child killed by running into a wire allegedly placed in la. 
negligent manner by the Maryland School Commissionerjs. 

The 1917 decision of Loeffler v. Trustees of Sheppafd 
& Enoch Pratt Hospital, 130 Md. 265; 100 A. 301, further 


i 

i 
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affirmed the trust fund doctrine, holding that a Baltimore 
City fireman, allegedly injured while performing his duty, 
could not recover from the charitable institution for in¬ 
juries sustained through the use of a defective fire escape. 

The common law on immunity decisions concerning 
charitable and non-profit corporations embraces a vast 
multitude of cases involving legal fictions, many of which 
are reviewed in the Andrews case, supra, and is not con¬ 
fined to the few Maryland decisions cited by appellant to 
support its fallacious premise that this court is bound by 
the cited Maryland decisions which uphold “the doctrine 
contended for.” 

E. The rule as applied by the courts of the District of Columbia. 

i Under this caption, appellant refers to the following 
cases, as supporting his statement (on p. 6 of brief) that 
1 “the doctrine of such immunity has long been the law of 
the District of Columbia, and may not and should not be 
changed without legislative action.” Here again the ap- 
i pellant ignores the right of this court to construe the Act 
of Congress of June 10, 1844, supra, creating the defendant 
corporation, as well as its decision in White v. Central 
Dispensary and Emergency Hospital (June 10, 1938) 
supra. 


The cases cited by appellant, chronologically arranged, 
are as follows: 

Aug. 17, 1921, Law No. 65,825, Mattson v. Columbia 
Hospital. Demurrer to declaration filed on behalf of 
new-born infant of paying patient for injuries sus¬ 
tained through negligence. Demurrer sustained. No 
memorandum opinion filed. 

I June 28, 1927, Law No. 73,184, Bauer v. Children’s ^ 
\ Hospital. Declaration on behalf of infant pay patient 
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alleging injuries sustained through negligence. De¬ 
murrer to declaration sustained. Memorandum opinion 
filed. 55 W. L. R. 509. 


Feb. 17, 1937, Law Xo. 83,014, Chastang v. Providence 
Hospital, 65 W. L. R. 169. Declaration of paying 
patient alleging injuries caused by negligence. 
Demurrer to declaration sustained. Memorandum 
opinion filed. 

Jan. 25, 1934, Sundheimer v. Georgetown College, Law 
Xo. 83,333. A brother of pay patient sued for in¬ 
juries sustained while visiting said patient. A de¬ 
murrer to his declaration was sustained and memo¬ 
randum opinion filed. 


Oct. 5,1937, Law Xo. 89,059, Tayman v. Columbia Hos¬ 
pital, 65 \V. L. R. 949. A demurrer to declaration in 
ex-contracto action was sustained. Plaintiff a pay 
patient alleged injuries in violation of contractual ob¬ 
ligations. Demurrer sustained. Memorandum opinion 
filed. 

Xone of these decisions were appealed. Ail were ren¬ 


dered without disclosure 


of defendant’s actualities 


of 


op- j 


erations and corporate charter. 


This court, in White v. Central Dispensary, etc., in spe-j 
cifically referring to the Bauer case, 55 W. L. R. 509, said, 1 
“We think this ruling wrong.” It also said, at p. 127,j 
that where a question of pleading and proof was involved! 
in a charitable corporation defense case “the trial courtj 
will consider not merely its charter, but also any coinpe-j 
tent evidence offered in respect to the actualities of its) 

operations.” j 

i 

i 

Under this ruling by this court, it was clearly wrong 
for any of these cases to have been disposed of on demur-j 
rers, without first ascertaining through proof the content^ 
of the corporate charter and all competent evidence as to 


i 



IS 


the actualities of the operations of the defendant in each 
case. 

As to the Sundheimer v. Georgetown College opinion it 
said in part 

“If the trust fund theory is recognized as the law of 
this jurisdiction, it is the doctrine described by Justice 
Cardozo in Hamburger v. Cornell University, 240 N. Y. 
at p. 33S, where he said ‘an immunity so grounded 
admits of no exceptions.’ ” 

A reference to the Hamburger case opinion will show that 
Justice Cardozo merely defined the trust fund theory and 
did not adhere to it, nor has New York ever at anv time 
adhered to the trust fund theory. On the contrary, the 
New York Court of Appeals, on March 9, 1937, blasted 
away the claim of immunity which a defendant hospital 
sought to interpose to a claim of a paying patient for 
injuries sustained through the negligence of its servant, 
in the case of Catherine Sheehan v. North Country Com¬ 
munity Hospital, 273 N. Y. 163; 7 N. E. 2d 88, part of 
the opinion reading as follows: 

“On these facts, there is squarely presented for the 
first time in this court, the question whether a chari¬ 
table institution (not itself in default in the perform¬ 
ance of any non-delegable duty) should be declared 
exempt from liability to a beneficiary for personal 
harm caused by the negligence of one acting as its 
mere servant or employee.” * • # 

“The case for immunity must rest on the hypothesis 
that a recipient of the benefit impliedly waives any 
claim for damages resulting from torts in the admin¬ 
istration of a charity, a theory that would be inap¬ 
plicable were the plaintiff a stranger to this hospital. 
(See Hordern v. Salvation Army, 199 N. Y. 233, 23S-40; 
Hamburger v. Cornell University, 240 N. Y. 328, 329- 
40; Johnson v. Staten Island Hospital Inc., 271 N. Y. 
519; Kellogg v. Church Charity Foundation, 128 App. 
Div. 214, 218.) A prop may be found in the consider- 
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ation that to compel payment of damages to a bene-1 
ficiary would be to limit charitable activities and to 
dry up the sources of charitable donations. In a case j 
not quite the same, the strongest argument for non-1 
liability was stated in these words: ‘There can cer-> 
tainly be no principle of natural justice which would ! 
require one engaged in charitable work to be liable to i 
the recipients of his charity for the wrongs of others.; 
If he use reasonable care in the selection of the means | 
and is guilty of no wrong himself, he ought not to be i 
answerable to those who accept the charity for the! 
wrongs of servants whom he has to employ to make! 
it effective.’ (Wallace v. Casey Co., 132 App. Div.j 
35, 44.) ‘ j 

“On the other side it is answered that the ‘waiver ’j 
doctrine is pretty much a fiction (Phillips v. Buffalo' 
General Hospital, 239 N. Y. 188); that to impose 1 
liability is to beget careful management; and that nd 
conception of justice demands that an exception tcj 
the rule of respondeat superior be made in favor of the 
resources of a charity and against the person of a 
beneficiary injured by the tort of a mere servant oif 
employee functioning in that character. It is our 
judgment that the greater weights are in this scale. ’f 

This Sheehan case, supra , has been cited with approval 
in the following recently-decided cases, all of 'which rel 
pudiate and refuse to follow the total immunity “doctrine 
contended for” by appellant. 

Feb. 15, 1939 (Iowa) Andrews v. Y. M. C. A. of Des 
Moines, 284 N. W. 186; 226 Iowa 374. 
Nov. 7, 1939 (N. H.) Welch v. Frisbie Memoriajl 
Hospital, 9 A. 2d 761; 90 N. H. 337. 

Dec. 28, 1939 (Cal.) Silva v. Providence Hospital of 
Oakland—97 P. 2d 798; 14 Cal. 2d 763. 
Aug. 21, 1940 (Wash.) Miller v. Sisters of St. Francis, 
105 P. 2d 36; 105 W. 178. 

Oct. 22, 1940 (Wash.) Heckman, ct ux. v. Sisters of 
Charity of House of Providence in the 
Territory of Washington, 106 Pac. 2(ji, 
593; 105 W. 604. j 


i 

l 
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It has been followed in more than ten New York cases, and 
also cited with approval by other courts, but the above- 
cited cases show how overwhelmingly favorable the deci¬ 
sion of New York has been received. 

As to the Boeckel v. Orange Memorial Hospital Case, 
108 N. J. L. 453; 158 A. 832, tendered by the memorandum 
of the court in the Sundheimer case as supporting its posi¬ 
tion, this holding was later severely criticized by The 
Supreme Court of Iowa in the leading case of Andrews v. 
Y. M. C. A. of Des Moines, 284 N. W. 180; 226 Iowa 374 
(Feb. 15, 1939) wherein at p. 197, column 1, the court said 
among other things, that the holding seems “somewhat 
farfetched.’’ Later in New Jersey, after the Boeckel de¬ 
cision, supra, the court, in Daniels v. Rahway Hospital, 
at al., 160 A. 644, 10 N. J. Misc. 585, after stating that the 
liability of a charitable institution for its negligence to a 
stranger had “never been squarely decided by any reported 
case in this state” held that such a defense was not avail¬ 
able as against a stranger injured by the negligence of 
its servant on the public highway, and made a similar rul¬ 
ing in 1934 in Simmons, tt al. v. Wilev Methodist Episcopal 
Church, et al., 112 N. J. L. 129, 170 A. 237. Also the same 
court, in 1936, affirmed a judgment in favor of a volunteer 
fireman injured in carrying a patient on a stretcher into 
the defendant’s hospital. Kolb v. Monmouth Mem. IIosp., 
116 N. J. L. 118; 182 A. 822. 

The Status of Miss Hughes, Appellee. 

It might be well to point out at this time, the fact that 
the appellee was a special nurse who had been trained 
in defendant’s hospital from 1909 to 1912 (R. 27) and in 
her capacity as a professional nurse she had worked in 
every hospital in Washington (except one) and in private 
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homes. (R. 19.) She received a special call from Sister 
Euphrasia, Superintendent of Nurses at defendant’s hos-j 
pital (R. 19, 28) and reported to said Superintendent (R.j 
19) who gave her directions as to what she was to do! 
(R. 19) and indicated to her that she was to have the cus¬ 
tomary use of the facilities of the hospital in taking care! 
of Ruth Porter (R. 20, 104) one of the hospital’s payj 
patients who paid the full rate for hospitalization during 
her stay there. It is stipulated among other things] 
(R. 103) " ' | 

“defendant * * * in furthering the educational pur-f 
poses for which it was created * * * established a medi-f 
cal school, and in 1S97 established Georgetown Unil 
versity Hospital, the hospital referred to in the 
Declaration, for the purpose of placing the medical 
school of the University on the highest possible planti 
of science by making the members of its faculty the 
attending staff of the hospital, and for the purpos^ 
of providing clinical instructions for its medical stUf- 
dents, and at the same time providing care and medical 
attention for suffering humanity.” j 

It should be kept in mind that the hospital activity is but 
one of several carried on by the appellant, and Mij. 
Justice Proctor, speaking for the court in his memorandum 
opinion (R. 11) is, of course, absolutely correct in stating 
the following concerning the defendant’s hospital activity!: 

“It was not established or conducted to afford a place 
of employment for trained nurses. They were noit 
the objects of its beneficient efforts. The patients 
were. Extension of the facilities of the institution tio 
nurses, called in to attend particular patients whb 
could afford the expense, was but a reasonable, if ncjt 
necessary incident in so conducting the institution gs 
to best carry out the charitable intent. It was a 
method commonly adopted to make a hospital of great¬ 
est service to suffering human beings who have been 
taken in for care and treatment. Like regular em¬ 
ployees, the presence of trained nurses specially em¬ 
ployed by individual patients is essential to a hos¬ 
pital in seeking to fulfill its merciful aims. The casbs 


strongly support the view that employees ol‘ a hospital 
are not beneficiaries but strangers to the charity. 10 
Ainer. Jur. 703.” 

Fully supporting this view of Air. Justice Proctor is the 
Supreme Court of the State of Washington in its very 
recent opinion dated October 22, 1040, in the case of Heck¬ 
man, at ux. v. Sisters of Charity, etc., 100 Pac. Rep. 2d 
593; 105 W. 004, from which the following is quoted to 
show the necessity and desirability of the hospitals to 
have trained nurses to look after the hospitals’ patients: 

“The training of nurses by appellant constituted an 
important part of its work. Much attention was paid 
to this part of its operations and appellant trained 
its nurses at considerable expense, receiving, of course, 
services in return. It is a matter of importance to the 
hospitals to always have available a sufficient number 
of intelligent young women of high character, who are 
well trained and competent candidates for the profes¬ 
sion of nursing * * * 

In that case recovery was allowed to a person who had 
been invited by a student nurse to witness a ceremony at 
the hospital. 

In the court’s memorandum opinion (R. 11), Mr. Jus¬ 
tice Proctor cites other cases including Sisters of Charity, 
etc., v. Duvelius, 123 Ohio State 53, 173 N. E. 737, decided 
Nov. 19, 1930. The status of the appellee, Miss Hughes, 
toward the defendant, is identical with that of Miss 
Duvelius toward the defendant in the Duvelius case, supra. 
Miss Duvelius (37 Ohio Appeals 256, at p. 257; 174 N. E. 
257) had received her training at defendant’s hospital. 
While about her duties as a special nurse in attendance 
on a private patient occupying a room in the hospital op¬ 
erated by the defendant, she had occasion, with the con¬ 
sent of the defendant to use the hospital elevator operated 
by an employee of the defendant, and was injured by the 
negligence of the said elevator operator. The trial 
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court directed a verdict against Miss Duvelius on the 
ground that the charitable institution was immune. This j 
was reversed by the Court of Appeals of Ohio, Hamilton 
County, on January 20. 1930, 37 Ohio App. 371, 174 N. E. j 
256, and the charitable institution then appealed this rul- j 
ing to The Supreme Court of Ohio, Sisters of Charity of j 
Cincinnati v. Duvelius, 123 Ohio State 52, 173 N. E. 737, j 
which court, on November 19, 1930, sustained the action j 
of the Court of Appeals of Ohio, and upheld the right of j 
Miss Duvelius to maintain her action against the charitable ! 
institution hospital, and at page 739 of its opinion stated: j 

“No valid reason is apparent for granting immunity! 
to a charitable institution for the negligence of its j 
servants, and fo'* placing the entire responsibility of | 
an injury upon innocent third persons and their fami-j 
lies. Charitable institutions are frequently conducted! 
upon a large scale, with all modern conveniences and! 
appliances of a highly complicated nature, which 
enormously increase the risk of injury to operatives! 
and strangers, and any doctrine of complete exemption | 
would lead to carelessness, neglect, and injury to both! 
person and property. While such institutions should 1 
be encouraged, and those who are charitably inclined! 
should likewise be encouraged to support them, this [ 
encouragement must not be carried to the point where i 
injustice will be done to others. Innocent persons | 
should not suffer through another’s fault. It is be-1 
lieved that the duty to exercise care to prevent in-1 
jury to strangers will result in the exercise of greater; 
care to patients, and the converse of this proposition! 
is equally true, and any encouragement to negligence! 
toward strangers will inevitably be reflected to service| 
rendered to beneficiaries of the charity.” 

Co nsidering Miss Hughes status as disclosed by the 
record, it can <?he was anv-j 

thirig~ but a str apger.lQ, the,ghailtw-^4hat-term is applied! 
in . this kind ofLcasg. In agreeing to accept the employment! 
of acting as special nurse for the hospital’s pay patient! 


i 

i 



24 


after being specially invited there for that purpose, (R. 19, 
2S) she was doing necessary work to assist the hospital in 
carrying out its objects as disclosed by the stipulation. (R. 
103). Her status was identical with that of the trained 
nurse in the Duvelius case, 123 Ohio 52; 173 X. E. 737. 
The decision of the court in the Duvelius case was referred 
to in an article appearing in Vol. 26, of the Illinois Law 
Review, issued June 1931 (p. 239-44) which commended 
the decision as sound (quoting from p. 240) 


“because (1) it serves as a deterrent to negligent 
conduct of servants of charitable corporations; (2) 
the imposition of such liability will not materially 
deter individuals from giving funds to such charities. 
It seems unlikely that the possibility of one's gifts 
being dissipated in satisfaction of judgments against 
the charitable corporation for such torts would occur 
with disturbing frequency to prospective donors; (3) 
even assuming a certain loss of gifts to charities as 
a result of this liability, that social disadvantage is 
outweighed by the policy expressed in the doctrine 
of respondeat superior; of holding the principal ac¬ 
countable for the negligent acts of his agent within 
the scope of his authority.” 


The overwhelming weight of authority is that strangers 
to a charity may recover in tort actions against said 
charities. 

American Jurisprudence, Vol. X, p. 702-703; 14 
ALR 572; 23 ALR 923, 30 ALR 455; 33 ALR 
1369; 42 ALR 971; 62 ALR 724, 86 ALR 491,109 
ALR 1199. 

Andrews v. Y. M. C. A. of Des Moines, Feb. 15, 
1939, 284 X. W. 186: 226 Iowa 374, citing in its 
22-page review of cases, a voluminous number 
of such cases from many different jurisdictions. 

See also Heckman, et ux. v. Sisters of Charity, 
etc., 106 P. 2d 593; 105 W. 604; decided Oct. 22, 
1940—and 
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Miller, et nx, v. Sisters of St. Francis, etc., 105 j 
P. 2d 32; .105 W. 17S, decided August 21, 1940, I 
wherein Justice Robinson in a concurring | 
opinion supported by Justice Simpson said: 

“ * * # I k aV e come to believe that the rule of tort j 
non-liability of so-called charitable institutions has j 
become an anachronism and should be no longer j 
enforced. The only consideration that would cause me' 
to hesitate is that so important a change in our estab-! 
lished law ought ordinarily be made by the legislature! 
rather than by the courts. 1 note, however, that al-j 
though this reason was strongly urged by a dissenting! 
justice, it did not deter the Supreme Court of Cali-! 
fornia from recently abandoning the rule in a case! 
decided some months after our opinion on the firstj 
appeal was rendered. Silva v. Providence Hospital! 
of Oakland, 14 Cal. 2d 762, 97 P. 2d 798. (Dec. 28,1939)j 
I further note that in a discussion of a similar case inj 
3S Columbia Law Review, 1485, 14S9, it is logically 
contended that since the rule was created by the courts^ 
it may properly be modified or abandoned by them: 
Courts, however, rightly hesitate to make major 
changes in the law without some sort of advance warn} 
ing or notice. j 

I 

It would serve no useful purpose to here set out the 
reasons why the rule should be abandoned. I think ijt 
appropriate, however, to call the attention of the ad} 
ministrative officers of hospitals and other charitable 
institutions to the fact that the trend in that direction 
has become very strong, and that it is rapidly in¬ 
creasing in momentum. As indicative of this, I cite 
the following: Sheehan v. North Country Community 
Hospital, 1937, 273 N. Y. 163, 7 N. E. 2d 28; 109 A. L. R. 
1197, 38 Columbia Law Review (1938) 1487; the Silvia 
case, supra, decided in January 1940, and comments o|i 
the non-liability rule appearing independently in the 
May 1940 issues of three of our law reviews, to witf: 
28 California Law Review, 530; 26 Virginia Law Re¬ 
view, 951; and 1 Washington and Lee Law Review, 
257. The next generation of judges will surely abandon 
the rule if we do not.” 

The Heckman and Miller cases just cited are from tbe 
State of Washington, which before 1940 had adhered to 


I 

i 

i 
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a total immunity doctrine, and then repudiated total im¬ 
munity by allowing recovery by Heckman, an invitee to 
defendant’s premises, and holding that Miller could re¬ 
cover for that failure to furnish proper equipment result¬ 
ing in damage, which failure was characterized as “admin¬ 
istrative negligence.” These cases are typical of how 
jurisdictions are abandoning and avoiding immunity for 
so-called charitable organizations which may better be 
described as “non-protit organizations.” See the Silva 
case, supra. 


C. The doctrine as applied by the federal courts. 


Under the above caption, appellant makes reference to 
certain federal cases. In considering these cases, atten¬ 
tion is invited to the epochal decision of the Supreme 
Court of the United States on April 28, 1938, in Erie Rail¬ 
road Company v. Tompkins, 304 U. S. 64, because of its 
reversal of one of its previous decisions which it consid¬ 
ered out of harmony with the needs of present conditions 
in the United States, and because of the clarity of its rul¬ 
ing as to federal court decisions, as follows: 

“A federal court exercising jurisdiction over a case 
on the ground of diversity of citizenship, is not free 
to treat the question as one of so-called ‘general law’ 
but must apply the state law as declared by the highest 
court. Swift v. Tyson, 16 Pet. 1, overruled. 

“Except in the matters governed by the Federal Con¬ 
stitution or by Acts of Congress, the law to be applied 
in any case is the law of the State. And whether the 
law of the State shall be declared by its legislature 
in a statute or by its highest court in a decision is 
not a matter of Federal concern. There is no federal 
general common law. Congress has no power to de¬ 
clare substantive rules of common law applicable in 
a state whether they be local in their nature or ‘gen¬ 
eral’ be they commercial law or a part of the law of 
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torts. And no clause in the Constitution purports to ! 
confer such power upon the federal courts.” 

i 

The federal decisions, cited by appellant, arranged j 
chronologically are as follows: 

“Jan. 16, 1855, City of Providence v. Clapp, 17 How. j 
161, 15 L. Ed. 72. A municipal corporation found j 
liable in tort under statute. Decision not in point nor j 
had immunity doctrine ever been heard of in this coun-! 
try at that time. (First decision was in 1866). 

“Feb. 12, 1894, U. P. Ry. v. Artist, 60 Fed. 365, chari-i 
table non-profit hospital held immune from injury i 
sustained in Wyoming. No reason given by court for! 
following Mass, complete immunity doctrine. Plain-: 
tiff, railway company employee, who contributed to¬ 
ward support of railroad hospital, denied recovery. 

“Dec. .9, 1899, Powers v. Mass. Homeopathic Hos-I 
pital, 101 Fed. 897, affirmed May 27, 1901 in 109 Fed.; 
294. Court held that Mass, rule of immunity binding! 
on it and decided patient could not recover from hos¬ 
pital for negligent injury received there. 

“Jan. 12, 1918, Paterline v. Memorial Hosp. Assn., 247! 
Fed. 639, cert, den., 246 U. S. 665. Suit for wrongful! 
death by patient alleging negligence of hospital’s; 
agents. Federal court held it was bound by and must] 
follow Pa. rule of immunity. 

“Nov. 5,1921, Deming Ladies Hosp. Assn. v. Price, 27tj 
Fed. 668, court followed U. P. v. Artist, and Powers^ 
v. Mass. Homeopathic Hosp. supra, in disposing of 
cause of action based on negligence of hospital’s em-j 
ploye, following no New Mexico decision. Apparently 
no N. M. decisions existed to govern it. 

“Apr. 9,1929, Ettlinger v. Trustees of Randolph-Macon 
College, 31 F. 869. This is a Virginia case. Student; 
a beneficiary, injured in escaping from fire in the colj 
lege. Said the court at p. 870 ‘even if we lay to on^ 
side the fact that defendant is an eleemosynary instif 
tution, we think that the verdict (for the defendant) 
was properly directed, as the evidence failed to estab¬ 
lish that plaintiff’s injury was due to the negligent 


: 




of the defendant or its employees.’ Then the court 
gave a general discussion of the common law, creating 
the impression that there was such a thing as a ‘fed¬ 
eral general common law’ and no where indicating that 
it was interested in or undertaking to follow the local 
law of Virginia, but cited as its principal authority Ver¬ 
million v. Women's College of Due West (South Caro¬ 
lina) 104 S. K 197, 88 S. E. 649, decided April 4, 1916, 
which advocated general immunity and among other 
things said: 

“ ‘What difference can it make whether the tort is 
that of the corporation itself or its superior officers 
and agents, or that of the servants? Liability for 
the one would as effectually embarrass or sweep 
away the charity as the other. It would, therefore, 
be illogical to admit liability for one and deny it to 
the other.’ ” 

This federal court could have followed the law of Vir¬ 
ginia as laid down in St. Vincent of Paul v. Thompson, 
(March 12, 1914) wherein $2500. damages were awarded 
plaintiff, a friend of a hospital patient who had accom¬ 
panied the patient to the hospital, which decision is a 
denial of the total immunity doctrine, instead of looking 
to South Carolina for a decision to support its findings. 
As the Vermillion case, supra, points out, ANY AWARD 
constitutes a denial of the total immunity doctrine and 
effectually embarrasses the charity. Also, inasmuch as 
the federal court found that a directed verdict was proper 
on the ground that no negligence had been proven, there 
was not any need of considering the immunity doctrine 
at all. 

The Dec. 8, 1930, Higgons v. Pratt Institute case, 45 
Fed. 2d, 698, held that a beneficiary could not recover 
against the defendant for injuries received because 
of an unguarded machine gear, the court holding that 
these faults, if faults they were, were those of the 
instructors, and under New York law as then existent, 
there was no liability on the charitable institution. 
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By the same token, any federal court now sitting in New 
York State, would find liability, as the Sheehan v. North i 
Country Community Hospital case, decided March 9, 1937, | 
275 N. Y. 163, 7 N. E. 2d 88, has set forth the law in a, 1 
' case of this kind which any federal court there consider-! 
ing the question would now apply. The Sheehan case said:; 

“no conception of justice demands that an exception! 
to the rule of respondeat superior be made in favorj 
of the resources of a charity and against the personj 
of a beneficiary injured by the tort of a mere servant; 
or employee functioning in that character” 

and that “to impose liability is to beget careful manage-! 
ment.” | 

The Jan. 11, 1934, Boden v. Confederate Memorial 
Association, 68 F. 2d 507, decision was one in which a| 
.patron who paid admission to go through a memorial 
building was invited to visit other nearby buildings 
of historic interest and was injured by a defective 
walkway. In claiming damages for injuries thus sus-f 
tained, plaintiff alleged negligence of the defendant 
in selecting its employees “but no allegation of facts 
showing any casual connection between such negligence 
and the condition of the walkway which caused plain j 
tiff’s injury” was shown. The court held that plaintiff 
was a beneficiary of the charity and because of thi^ 
could not hold the defendant charitv. ; 

This court also pointed out that it was not necessary for 
it to decide nor did it decide what was the rule of liability!' 
of a charitable corporation for injuries inflicted upon one 
not a beneficiary of the charity, and stated that the weight 
of authority seemed to sustain liability in such cases^ 
which, of course is true. 

i 

! 

As showing its very strong feeling about preserving 
battlefield memorials it points out the dangers to destruc¬ 
tion that would result to same if judgment were allowed 
and execution had, using the following language: 

“Even if we were bound by the Virginia decisions it 
a case of this character, we would follow our own 





decisions by laying down the applicable law, in the 
absence of a Virginia decision deciding the exact ques¬ 
tion to the contrary.’’ 

This would appear contrary to the spirit, if not to the 
letter of the decision of the Supreme Court of the United 
States in Erie R. R. Co. v. Thompkins, 204 U. S. 64, supra. 

It will be noted that these several federal decisions 
relied on by appellant all apply to beneficiaries of the 
charity, and none to strangers to the charity, and that on 
the whole they were made to follow the respective state 
jurisdictions in which decided. New York has since 
changed its law. (Sheehan v. North Country Community 
Hospital, supra.) The New York rule as laid down in this 
case has received widespread support and approval, supra. 


In view of appellant’s correct statement (brief, p. 18) 
that the Federal Courts will follow the settled course of 
decisions of the jurisdiction, and considering the rule as 
laid down April 28, 1938 in the Supreme Court decision 
in Erie R. R. Co. v. Thompkins, 304 I T . S. 64, supra, ap¬ 
pellee does not understand appellant’s statement (brief, 
p. 13) to the effect that the decision of the Federal Court 
in Putnam Memorial Hospital v. Allen, 34 Fed. 2d, 927 
(1929) “has not been followed by any federal court.’’ 


This Putnam case was decided by the District Court of 
the United States for the District of Vermont. At page 
929 of its opinion, there appears the following: 

“The court’s ruling as to the liability of the hospital 
also involves a question of local law upon which the 
authorities are divided. Both parties agree that there 
is no controlling Vermont decision, so that we must 
determine for ourselves what rule to apply. * * * "We 
have no difficulty in deciding that irresponsibility 
should not be extended to the tortious infliction of 
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damages upon strangers. To hold that a charitable inn 
stitution whose agent negligently runs down a pedes-j 
trian upon the street, need not respond in damages; 
although the circumstances are such as would render 
anv other defendant liable, seems to us A MON-; 
STROUS DOCTRINE. # * * In our opinion no ade^ 
quate reason has been, or can be advanced for allowing 
the purpose of the settler of trust funds to introduce 
into the law a principle which, to us, appears sb 
anomalous and so unjust. We prefer the reasoning 
of cases which have applied the ordinary rules of 
liability to such a situation.” 

j 

i 

Federal courts may set up no “federal general commoh 
law” but state courts can and do. The Putnam case, suprd, 
was cited with approval in Andrews v. Y. M. C. A. of Defc 
Moines, Feb. 15, 1939, 284 N. W. 186; 226 Iowa 374. In a 
twenty-three page opinion the Andrews case exhaustively 
treats the subject of charitable doctrine immunity, tracing 
its history from its origin in England in 1846 down to date, 
and at pp. 202-3 quoted with approval from the Putnarh 
case. 

i 

Likewise, the Supreme Court of California on December 
28, 1939, in Silva v. Providence Hospital of Oakland, 9j? 
P. 2d 798, 14 Cal. 2d 762, cited the Putnam case decisiop 
with approval. 

i 

The Andrews case shows the Putnam case to be in ac¬ 
cord with the overwhelming weight of authority with re¬ 
spect to charitable organizations’ liability to strangers. 
The Silva case goes much farther and holds such organi¬ 
zations liable to beneficiaries as well. 

i 

I 

The Putnam case evoked favorable comment of the Nejw 
York University Law Review, Vol. 7, p. 541-2, December 
1929, and likewise called forth further approval in tl^e 


| 

i 

i 
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Cornell Law Quarterly of April 1930, Volume 15, p. 452- 
457. In discussing the Putnam case it said of the court’s 
decision: 

“The court, recognizing a definite conflict in the cases, 
prefers the reasoning of those which deny immunity 
to the charitable institution in such cases, and brands 
the doctrine of immunity as ‘anamalous and * * * 
unjust’ ” (p. 930). 

In commenting on the great inconsistency of the various 
theories and fictions advanced in these cases, the author 
says: 

“However varied the holdings of the courts may be, 
diversity of reasoning seems to exceed diversity of 
result. Even courts reaching the same conclusions 
are found to criticise each other’s arguments. Why 
is it that it is so much easier to offer destructive 
criticism than to advance a constructive argument? 
It is submitted that the arguments advanced are in 
the nature of fictions, conjured up to support a pre¬ 
determined result based upon the particular court’s 
idea of a sound public policy, and that, like all such 
fictions, can not stand the test of legal logic. But 
what are the dictates of a sound public policy? Some 
years ago, when charity was administered on a small 
scale, and a large personal injury judgment would be 
likely to wipe out the entire project and discourage 
the launching of a new one, a judicially conceived 
doctrine of immunity was perhaps justified. The law 
has generally been alert to foster the development of 
institutions useful to the public. But rules of public 
policy, based as they are upon existing conditions, 
must change with changing conditions. The vast 
amount of property invested in charitable enterprises 
today lessens the danger of a charity’s being wiped 
out bv a judgment. Xor need the hand of charity feed 
‘the hungry maw of litigation’; insurance companies 
are eager to bear the burden. The increased use of 
machinery, and especially of the automobile, enlarges 
the possibility of accidents involving serious injuries. 
Our modern economic theory demands that the burden 
of unavoidable losses, consequent upon existence in 
society, be distributed among all, and not borne by 
the unfortunate persons alone.” 


i 
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The Federal District Court for the Middle District of 
Pennsylvania appears to be the latest federal court to 
turn against the various fictitious immunity claims ac|- 
vanced by non-profit organizations. On March 6, 1940, 
in Lichty v. Carbon County Agricultural Association, 3|1 
Fed. Sup. 809, it had for decision whether or not the de¬ 
fendant was a “charitable institution” and held it wajs 
not, although shown to be a non-profit organization. Bu|t 
the court said: 

“Even if this court were to hold defendant a “chari¬ 
table institution” and then for some reason find a 
general non-liability for negligent torts of servants, 
defendant would in the present case still not be en¬ 
titled to that immunity” 

pointing out that the location of the accident was such thht 
it did not occur in connection with or incidental to any 
charter purpose. In turn the court shows the fictitious 
and unsound character of the “public policy”, “tru^t 
fund”, “respondeat superior exception”, “governmental 
agency”, and “implied assent” theories of defense, ^t 
repeatedly cites with approval the decision of The Su¬ 
preme Court of Oklahoma, of January 16, 1940, in Gab^e 
v. Salvation Army, 100 Pac. Rep. 2d, 244; 186 Okla, 687, 
wherein the court pointed out the fallacy of a number ojf 
theories of the law theretofore advanced in support of 
immunity, and how they had been repudiated. 

At page 248 appears the following: 

“We have therefore pointed out the futility of any at¬ 
tempt to harmonize the different decisions upon this 
question and the reasons therefor, and have mentioned 
the insurmountable difficulty attendant upon any at¬ 
tempt to review the multitude of decisions in regard 
to this question. We are of the opinion, and hold, that 
charitable corporations are not immune from liability 
for torts by reason of any exemptions accorded them 
on the basis of the purposes for which they have incor¬ 
porated. ’ ’ 
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at page 247: 

“The exemptions accorded charitable and benevolent 
associations by our court and statutes (other than ex¬ 
emption from taxation) nowhere are extended to grant¬ 
ing them immunity for liability in excess of that grant¬ 
ed ordinary business corporations. No exemptions in 
behalf of such corporations being expressed, other 
than the ordinary exemptions from taxation, no 
grounds exist in this jurisdiction for exempting them 
on the basis of public policy since no expression is 
contained in our Constitution, our statutes or judicial 
decisions evidencing any desire or any intention to 
do so. Therefore, in the absence of expressions that 
our public policy, as it now exists, contemplates the 
extending of such additional benefits to charitable cor¬ 
porations, we must conclude no grounds exist for de¬ 
claring charitable corporations immune from liability 
on the grounds of public policy.” 

at page 246: 

“Even the most cursory research makes it apparent 
that there is no ground upon which this doctrine of 
non-liability has been rested by one court that has not 
been assailed and criticized at length by some other 
court, notwithstanding the fact that both arrive at the 
same conclusion in their decisions. Hence, in such a 
state of confusion, and in the absence of precedent for 
our own court which can be applied to the relationship 
of the parties in the case at bar, it devolves upon us to 
adopt a principle which can be applied in such cases, 
and which will serve the ends of justice in the light of 
a wise public policy.” 

And in so holding an employee was allowed to recover for 
injuries sustained through negligence. 

The states that formerly adhered to immunity theories 
and fictions are rapidly drifting away from these legal 
fictions and the case of Lichty v. Carbon County Agricul¬ 
tural Association, decided March 6,1940, 31 Fed. 2d S09, is 
typical of the trend. 
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The Andrews v. Y. M. C. A. of Des Moines case, supra , \ 
quotes the following on page 203 of 284 N. W. decision in ! 
this case: 

j 

“A flood of cases might be cited holding that a chari- j 
table institution is liable for its negligence in the selec- j 
tion of its employees, for the negligence of its em- j 
ployees to strangers, or for some other reason. Every 
decision so holding, no matter how astutely the court j 
may seek to evade the real question—that is, the chari¬ 
table trust theory—is in fact, where the question is 
presented, a denial of that doctrine, for, as we have j 
said, in substance, a charitable institution is either i 
exempt or it is not. No sophistry, no refinement of | 
argument, can consistently hold that a charitable in -\ 
stitution is exempt in one case and not in the other.” 

The immunity “doctrine contended for” by appellant has j 
deservedly been characterized as a “fiction” with no basis j 
of support. 

. ! 

i 

All theories of immunity have been vigorously attacked 
and criticized and shown to be without merit by legal writ- j 
ers who cite numerous authorities to sustain the burden of j 
proof that these legal fictions are unsound and unsuited to | 
modern social conditions. 

i 

Oct. 1881, American Law Review, Yol. 15, pp. 640-655, 
“Torts of Hospitals” Bv E. B. Callender. 

July 1901, Center Law Journal, Yol. 53, pp. 62-67. : 

1 ‘ Torts of Charitable Institutions Maintained! 
by Taxation, State Institutions, City Hos¬ 
pitals, County Poor Farms, Asylums, etc.”j 
By Wm. B. Morris. 

Feb. 1921, Damage Liability of Charitable Institutions,! 

Michigan Law Review, V. 19, pp. 395-412.— 
Carl Zollman. 

May 1926, Harvard Law Review, Y. 39, pp. 894-5. 

March 1926, Virginia Law Register, V. 11, 695-7. 

Dec. 1928, Michigan Law Review, Y. 27, 228-9. 



Dec. 

Apr. 

^/Feb. 

Nov. 

Jan. 


^XFeb. 
v May 
^ Nov. 

>-Jan. 

Dec. 
—Dec. 

_Jan. 


May 


June 


1928, University of Pennsylvania Law Review, pp. 
191-212, “Tort Liability of Charities’’ By 
Lester W. Feezer. 

1930, Cornell Law Quarterly, V. 15, pp. 456-7. 
1935, Marquette Law Review, V. 19, pp. 92-105, 
“Damage Liability of Charitable Corpora¬ 
tions”—by Robert W. Hansen. 

1935, Virginia Law Review, V. 22, pp. 58-65, 
“Charitable Institutions—Liability for Torts 
of Their Agents.” 

1936, American Bar Association Journal, Vol. 
XXII, No. 1, pp. 48-55, “The Tort Liability 
of Charitable Institutions” by John A. Ap- 
pleman. 

1937, Tennessee Law Review, V. 14, pp. 468-70. 
Charities—Liability for Torts. 

1937, New York University Law Quarterly Review, 
V. 14, pp. 534-5. 

1937, St. John’s Law Review, V. XII, pp. 99-108. 
Immunity of Charitable Corporations for 
Negligence of Their Servants and Agents. 

1938, Notre Dame Lawyer, Vol. XIII, No. 2, pp. 
101-111, Tort Liability of Charitable Insti¬ 
tutions—M. M. Tulchinskv. 

1938, Miss. Law Journal, Vol. XI, pp. 239-41; 
Torts—Liability of Charitable Corporation. 

1938, Columbia Law Review, V. 38, pp. 1485-89; 
Charities—Hospitals, Liability to Paying Pa¬ 
tients for Negligence of Employees. 

1939, Illinois Law Review of Northwestern Uni¬ 
versity, V. 33, pp. 601-603. 

Recent Trends in Charity Hospital Cases. 

1939, Virginia Law Review, V. 15, pp. 687-9. Ex¬ 
emption from Liability—Negligence of Em¬ 
ployee causing injury to stranger. 

1939, University of Pennsylvania Law Review, V. 
87, pp. 1015-1016. Liability of Charitable 
Corporations for the Negligence of its Em¬ 
ployees. 
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Oct. 1939, Brooklyn Law Review, pp. 78-86. Tort Lia¬ 
bility of Charitable Institutions in New York.-f- 

1940 Washington & Lee Law Journal, V. 1, pp. i 

Spring 257-265. Charitable Institutions—Liability j 
in Tort of Hospital to Patients. 

Jan. 1940, University of Pittsburgh Law Review, V. G, 
pp. 122-6. Torts—Liability of a Charity for 
the Torts of Its Servants. Scope of a Re- j 
ligious Institution. 

May 1940, California Law Review, V. 28, No. 4, pp. 530- ! ^ 
33. Torts: Liability of Charitable Institu- j 
tions for Negligent Acts of Their Employees. \ 

Nov. 1940, Michigan Law Review, V. 39, pp. 147-9. ; ✓ 

Torts—Liability of Charitable Corporations r 
for Their Torts. | 


D. The Congress, and not the courts, should determine whether 
or not any kind of immunity should be granted to any one. 

* i 

Courts have repeatedly held that if there is to be any ! 
kind of exemption or immunity from liability for negligence I 
by private institutions, the legislature, and not the courts, j 
should so determine. 

1880. Glavin v. R. I. Hospital, 12 R. I. 411, 34 Am. Rep. I 
675. Patient allowed to recover from hospital in j 
tort. The court said legislature should determine j 
what exemption—if any—should be given private i 
institutions. Subsequently the legislature extend- ! 
ed a partial exemption, and held that hospitals ! 
chartered by the state receiving donations would j 
not be liable in tort. As to other classes of chari- j 
table institutions, no such exemption was granted. j 
See Bassabo v. Salvation Army (1912) 35 R. I. 22, | 
85 Atl. 120, recovery for tort allowed. 

1906. Hewett v. Hospital Aid Association, 73 N. II. 556, ! 
64 A. 190, 7 LRA NS 496, allowed recovery as j 
against any other corporation. Court stated that i 
legislature, not the courts should determine policy i 
of exemption from liability as to tort. Legislature I 
did nothing. Ever since that time to the last case i 
found (Nov. 7, 1939) Welch v. Frisbie Memorial i 
Hospital, 9 A. 2d 761. 
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New Hampshire courts allow recovery against 
charitable corporations the same as all other cor¬ 
porations. 

1913. Minn. Mclnerny v. St. Luke’s Hospital, 122 Minn. 
10; 141 N. W. 837; 46 L. R. A., N. S. 549. “No 
public good can come from permitting one chari¬ 
table corporation, by the failure of a duty imposed 
by law, to maim and disfigure its servants and em¬ 
ployees when, depending upon the nature of the 
injury, their future welfare must of necessity be 
looked after by some other charitable association, 
public or private, or by already overburdened or 
poverty-stricken relatives and friends. No such 
situation should be brought about by an arbitrary 
rule of immunity from liability applicable to only 
one class of persons unless deemed by the legisla¬ 
ture necessary to the existence and life of chari¬ 
table associations.” 

1915. Tucker v. Mobile Infirmary Ass’n, 191 Alabama 
572, 68 So. 4, 56 L. R. A., N. S. 1167, refused to 
allow any immunity and stated if same were al¬ 
lowed at all, it should be by legislature. “* * # 
a masterly opinion by Justice Gardner” of “mas¬ 
culine common sense” said Andrews v. YMCA of 
Des Moines, supra, 284 N. W. at p. 203. 

1921. Mich. Law Rev. v. 19, p. 401, Feb. 1921. “If nat¬ 
ural persons must be just before they are gen¬ 
erous, charities should not be allowed to perpe¬ 
trate injustice to some in order to bestow charity 
on others. If public policy demands such a rule, 
the legislature, not the courts, should make the 
first move.” 

1923. Bachman v. Y. M. C. A., 179 Wis. 178; 191 N. W. 
751, from Justice Doerffler’s famous dissenting 
opinion “Exemption from liability for negligence 
in cases of private institutions should be founded 
solely upon acts of the legislature, and such ex¬ 
emption is particularly a province of the legisla¬ 
ture.” 

1923. City of Shawnee v. Roush, 101 Okla. 60, 223 P. 354, 
refuses immunity and holds that this is something 
for the legislature, not the courts, to decide about. 
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1938. Oklahoma, Sisters of the Sorrowful Mother v. 
Zeidler, 183 Okla. 454, 82 P. 2d 996, decided June 
7, 1938, said “We cannot accept the doctrine that 
charitable or eleemosynary hospitals should be ex¬ 
empted from liability to paying patients for in- j 
juries caused by the negligence of the servants, 
agents, or employees of such hospitals. Such a 
doctrine is repugnant and shocking to a sense of 
fairness and justice to the victim of what may 
aptly he termed protected negligence.” This case 
again asserted that no immunity should be granted ! 
by courts, and that immunity, if any, should come 
from the legislature. 

| 

E. Congress has laid down a policy of protecting employees j 
from themselves bearing losses caused by injuries. This is in har¬ 
mony with the modern tendency. 

This appellant, in the case of President and Directors of 
Georgetown College v. Stone, et al., 59 F. 2d 875, 61 App. 
D. C. 200-202, availed itself of the agency of the court to 
settle a legal problem growing out of the Workmen’s Com¬ 
pensation Act in force in the District of Columbia. ^ 

As a practical proposition, it would appear that “in the 
name and on behalf of’’ appellant, the position is now being 
taken that it is amenable to the statutory law of the Dis¬ 
trict of Columbia, but that it is immune to the common law j 
of the District of Columbia which imposes liability on all ! 
persons and corporations for damages caused by tort. 

Congress, by the Workmen’s Compensation Act, has laid j 
down a policy of relieving the individual from losses caused j 
by injury sustained in employment, and it is certainly con- ! 
sistent with that policy to hold an employer for injury j 
caused by the tort of its agent to a person invited to work i 
on its premises. 
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In an article supported by numerous legal authorities, 
the Columbia Law Review of December 1938, V. 38, 1485- 
89, at p. 1486, has the following to say concerning the 
modern tendency of giving complete justice to the indi¬ 
vidual who has been the victim of injury: 

“It is more than a mere legal platitude that individ¬ 
uals and organizations should be just before generous. 
Immunity from respondeat superior unjustly forces 
contributions to charity from the very people the 
charity is intended to benefit, and often this makes the 
victims burdens on the state or other charities. (3) 

The modern tendency in tort law, as evidenced by 
Workmen’s Compensation Acts, absolute liability for 
blasting, proposed automobile compensation plans, and 
the extending of respondeat superior to governmental 
bodies, is toward shifting the burden from the innocent 
victim to the community at large. If the doctrine of 
respondeat superior is applied to charitable institu¬ 
tions, they in turn will carry insurance against loss, 
the risk of negligent injuries can be spread over the 
community with a slight increase in charges to paying 
patients to meet premiums. (4) Immunity from lia¬ 
bility, although originally intended to encourage chari¬ 
ties, has resulted in giving greater protection to prop¬ 
erty rights, in the form of charitable trust funds, than 
to personal rights, in the form of the inviolability of 
one’s person. From a standpoint of legal development, 
a doctrine having such an effect should be abandoned 
just as the fellow servant doctrine has been. More¬ 
over, a rule which differentiates between two patients , 

paying the same full amount for treatment merely be¬ 
cause one has selected a profit-making hospital and the 
other a charitably endowed institution does not seem 
just, especially in view of the fact that a person may * 

not know what type of hospital he is patronizing. (5) 
Immunity front liability encourages carelessness and 
callousness in charitable institutions, where protection i 

of the patients is most needed because of the human 
tendency to be less painstaking in the absence of a 
monetary incentive.” 

In R. F. C. v. Menihan Corporation, Feb. 3, 1941, 61 S. Ct. 

485, The Supreme Court of the United States said (at p. 
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487) that it sought evidence that Congress had intended ; 
that its creature, considering the purpose and scope of its ! 
powers, should have immunity and noted the practice of 
Congress (in not granting immunity) as an indication “of 
the present climate of opinion” which had brought govern- \ 
mental immunity from suit into disfavor. “Accordingly, ; 
being unable to find that Congress had intended immunity j 
from suit we denied it.” Nothing in the Act of Congress 
creating appellant, can be found to indicate that it was 
being given any immunity, and immunity is contrary to ! 
public interest. 


It would appear that unless immunity is affirmatively in- j 
dicated by an Act of Congress, it cannot be allowed even j 
to a government agency, and under similar circumstances j 
would certainly not be allowed to a private corporation. 


E. Immunity theories have been denied, attacked, and circum- j 
vented by various courts and legal writers to meet the different i 
needs of different cases as were deemed necessary. These theories j 

i 

have been criticized and shown to be fallacious. 


I 

The following are a few citations showing instances of j 
the denial of claimed immunity of charitable organizations,! 
and the reasons therefor. 


1870. Cllavin v. Rhode Island Hospital, 12 R. 1. 411; 34 
Am. Rep. 675 stated “If a person undertakes to do an act j 
or discharge a duty by which the conduct of others may j 
properly be governed, he is bound to do it in such a manner 1 
that those who act upon the faith of it shall not suffer 
from his negligence.” 

Concerning this case, Andrews v. Y. M. C. A. of Des; 
Moines, (1939) supra (at 284 N. W. 202), said: 


I 
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“The Glavin case has been praised and criticized in this 
country, but its conception of the liability of a hospital, 
the doctors and nurses therein, in the care of patients 
has received the high praise of the English and Colon¬ 
ial courts. * * * The principle of such liability was also 
adopted and praised by Justice Cardozo in Schloen- 
dorff v. Soc. of New York Hosp. 211 N. Y. 125, 105 N. 
E. 92, 52 L. E. A. N. S. 505, Am. Cas. 1915 C, 581.” 

The Glavin case was highly praised in a masterful article 
appearing in Volume 15, American Law Review, Oct. 1881, 
pp. 640-655, from which the following is quoted: 

“But ‘public policy’ perhaps will decide the question 
(of immunity) should it arise again. And what a court 
will say is public policy is a very long question. It 
certainly is not against public policy to make men ex¬ 
ercise care in treating the physical ills of their fellow 
men. Nor will it deter donors from bequeathing their 
tithe to such charitable institutions as hospitals; for 
certainly nobody would leave money to be appropriated 
in injuring human beings, and the rule of holding the 
defendant corporation liable is really in the interest 
of the giver of the charity, for it makes in the end his 
gift more benefieient. * 4 # When the law begins to 
find excuses for carelessness, it is pursuing a danger¬ 
ous course.” 

From the Center Law Journal, July 26, 1901, Vol. 53, 
pp. 62-67, the following is quoted to disprove claimed im¬ 
munity by a charitable institution: 

“It is also immaterial whether a person is guilty of 
negligence by himself or by his servants. If he elects 
to perform the duty by employing sen-ants he ‘is re¬ 
sponsible for their acts' in the same way that he is 
responsible for his own.” 

Mclnemy v. St. Luke’s Hospital, 141 N. W. 837,122 Minn. 
10, 46 L. R. A. N. S. 549: (1913) Employe allowed recov¬ 

ery. 

“No public good can come from permitting one chari¬ 
table corporation, by a failure of a duty imposed by 
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law, to maim and disfigure its servants and employees, 
when, depending upon the nature of the injury, their 
future welfare must of necessity be looked after by 
some other charitable association, public or private, or 
by already overburdened or poverty-stricken relatives 
and friends.” 

1906, New Hampshire. Hewett v. Woman’s Hosp. Aid 
Assn. 73 N. H. 556, 64 Atl. 190, 7 L. R. A. 496, stranger to 
charity, an employe allowed recovery. 

“The rights ol' such persons are created by general 
laws, and the duties of those administering the trust 
in respect to those rights are also created by general 
laws. A person should not be allowed to nullify the 
law of the state, even in creating a public charity.” 


1929, N. C. Cowans v. X. C. Baptist Hosp. Inc. 197 N. 
C. 41, 147 S. E. 672: Plaintiff, servant of defendant char¬ 
itable corporation allowed to recover damages in tort 
action. 

1907, Michigan. Bruce v. Church, 147 Mich. 230, 110 N. 
W. 951, 10 L. R. A. N. S. 74, plaintiff injured while work¬ 
ing on church scaffolding: 

“I conclude * * * that corporations administering a 
charitable trust like all other corporations are subject 
to the general laws of the land, and cannot therefor 
claim exemption from responsibility for the torts of 
their agents, unless their claim is based on a contract 
with the person injured by such a tort.” 


1908, Nebraska. Marble v. Nicholas Senn. Hosp. Assn., 
167 N. W. 208, 102 Neb. 343. As to a doctor injured at 
hospital the court said: 

“one who, at the request of a patient, about to enter 
a hospital, accompanies him to render reasonably nec¬ 
essary assistance, is an invitee of the hospital to whom 
it owes the duty of exercising ordinary care to have 



the premises reasonably safe.” (Judgment for $8500. 
sustained). 

1914, Virginia. Hospital of St. Vincent de Paul v. Thomp¬ 
son, 116 Va. 101, 81 S. E. 13: As to friend accompanying 
patient to hospital wherein recovery was allowed: 

** Applying the principles considered to the case before 
us, it becomes at once apparent that the defendant in 
error was not a beneficiary of the charity but that she 
is to be considered as a stranger and comes within the 
influence of the principle that a charitable is not exempt 
from liability for torts against strangers because it 
holds its property in trust to be applied for purposes 
of charity.” 


1927, California. Phoenix Assurance Co. Ltd. of London 
v. The Salvation Army, 83 Cal. 455, 256 Pac. 1106, at p. 
1109: 

“We think this state should not be added to the list of 
those whose courts have encouraged—as in some degree 
they surely have,—the agents of charitable institutions 
to render less than due care for the security of life, 
limb, and property, the very things which it is the sole 
purpose of such institutions to preserve and protect.” 

1915, Alabama. Tucker v. Mobile Infirmary Association, 
68 Southern 4, 191 Ala. 572, 56 L. R. A. N. S. 1167: 

“It is a principle of law, as well as of morals, that men 
must be just before they are generous. It is a well- 
known fact, of which courts may take judicial notice, 
that many of the most noted institutions of this coun¬ 
try for the treatment of the sick were established by 
endowments, and are not operated for profit, accept¬ 
ing charity patients, and are such as come within the 
definition of charitable institutions as laid down in 
the books. We are unable to see upon what line of 
reasoning one who is willing to pay and does pay, full 
price for services, to be rendered, should be held to 
have exempted the institution from all liability merely 
because it is not operated for profit. With that the 
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patient is not concerned, nor indeed is he in any good 
mood or condition to inquire. He is seeking restora- j 
tion to health. He expects to pay the full price, and ! 
can it be said with any show of reason that, because, 
forsooth the money which he pays is not to be paid out j 
as dividends or profits, he lays himself liable to injury I 
by the negligence of those in whose care he placed him¬ 
self, or even if he may be, and the doctrine logically j 
followed to its ultimate conclusion would so lead to the i 
wilful or wanton wrongful conduct of the servants in I 
charge of the institution? We think not, clearly.” j 

i 

1928, Minn. Geiger v. Simpson, etc., 174 Minn. 389, 219 
N. W. 463, 62 A. L. R. 716, the following is noted: 

“We do not think it would be good public policy to j 
relieve them from liability for torts or negligence. 
Where innocent persons suffer through their fault, they I 
should not be exempted. This rule in the long run, I 
will tend to increased efficiency and benefit them and j 
the public, as well as the persons so injured. It is j 
almost contradictory to hold that an institution organ¬ 
ized to dispense charity shall be charitable and extend j 
aid to others, but shall not compensate or aid those 1 
injured by it in carrying on its activities.” j 

1931, Conn. Cohen v. General Hospital, 154 Atl. 435; 113 j 
Conn. 1S8, holding charitable corporation liable said: 

“The will of the donor or donors of the fund of the j 
institution does not exempt them from the operation of j 
the general laws of the land. A charity should not be ; 
permitted to inflict injury upon some without the right i 
of redress, in order to bestow charity on others.” 

From Harvard Law Review, 1917, V. 31, p. 482: j 

“A charity’s personality will suffer no less detriment j 
if it is allowed to be irresponsible than a private enter- j 
prise. 

“A negligently administered charity may aim at in- ! 
ducting us all into the Kingdom of Heaven, but it is ! 
socially essential to make it adequately careful as to 1 
the methods employed.” j 


i 

I 
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Carl Zollman, in Michigan Law Review, Feb. 1921, V. 
19, p. 401: 

“If natural persons must be just before they are gen¬ 
erous, charities certainly should not be allowed to per¬ 
petrate injustice to some in order to bestow charity 
on others/’ 

Columbia Law Review, Dec. 1938, p. 1487: 

“Immunity from liability encourages carelessness and 
callousness in charitable institutions, where protec¬ 
tion of the patients is most needed, because of the 
human tendency to be less painstaking in the absence 
of a monetary incentive. ’ ’ 

Again reference is made to Andrews v. Y. M. C. A., 
supra, for references to cases decided up to that date. 
Numerous legal articles heretofore cited in this brief are 
referred to as showing the great confusion brought about 
by failing to apply the principles of tort law to charitable 
organizations, and the unsoundness of granting any kind of 
immunity. 


An especially good article on “Damage Liability of Char¬ 
itable Corporations” by Robert \V. Hansen, appears in the 
Marquette Law Review, of February 1935, Volume 19, pp. 
92-105, covering cases and leading articles on that subject 
up to that time and the various theories and legal fictions 
advanced up to that time. At page 101, is found the follow¬ 
ing: 

“Is there then no Promised Land of judicial clarity 
toward which the wilderness-wearv Israelites can be 
led ? Is the field of law concerning the damage liabil¬ 
ity of charitable corporations to remain in utter con¬ 
fusion to the end? * * * 

Fifty years ago an authority on the law of torts 
(Cooley—A Treatise on the Law of Torts (1878) 659) 
wrote <# * • where negligence in the performance of a 
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legal duty is brought home to any one, and another 
has suffered damages therefrom, an action will lie.’ Tt 
is submitted that application of this elementary rule 
to the law of charities would afford substantially equiv¬ 
alent protection to charities generally and would do so 
without involving the spinning of webs of legal theory. 
In every case, the law would ask the questions, What 
duty was owed by this hospital or university t What 
did it undertake to do t What was its obligation to 
the plaintiff:’ Much of the confusion in this phase of 
the law arises from a lack of understanding of what a 
hospital or charity undertakes to do; realistic and 
accurate statement of such duty or obligation would 
indicate what the institution can and should be expect¬ 
ed to do. More than that no fair minded persons could 
expect and no law would attempt to require.” 

Harper, in his book “Law of Torts” (1933) Sec. 294, pp. 

655-658, says: 

“As has been suggested, the immunity of charitable 
corporations in tort is based upon very dubious 
grounds. It would seem that a sound social policy 
ought, in fact to require such organizations to make 
just compensation for harm legally caused by their 
activities under the same circumstances as individuals 
before they carry on their charitable activities. The 
policy of the law requiring individuals to be just be¬ 
fore generous seems equally applicable to charitable 
activities. To require an injured individual to forego 
compensation for harm when he is otherwise entitled 
thereto, because the injury was committed by the serv¬ 
ants of a charity, is to require him to make an unrea 
sonable contribution to the charity, against his will, 
and a rule of law imposing such burdens can not be 
regarded as socially desirable nor consistent with sound 
policy.” 

In Andrews v. Y. M. C. A. of Des Moines, supra, (284 N. 

W. at pp. 206-7) is found the following: 

“Our amicus curiae says that immunity should be ex¬ 
tended to charitable institutions, as well as to govern¬ 
mental organizations. Tt forgets that fire and police 
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protection can be furnished properly only by tire and 
police departments. While the appellant and its kind¬ 
red associations are doing a great work in character 
building, it is but a small part of the great aggregate of 
character building in this country. Character is built 
in the home, the shop, the business house, the great in¬ 
dustries, the offices of the professions, on the farms, 
in the mines, and in fact in all lines of endeavor. Ev¬ 
eryone who does his work well and performs the duties 
of life, is building character. And yet all of these, 
including the teacher, the minister and everyone else 
have no immunity from obligations incurred by their 
negligence 

It is submitted that the most satisfactory basis for a rul¬ 
ing as to tort liability of charitable institutions, is to hold 
them liable like all other corporations. 


By the overwhelming weight of authority, even without 
regard to a ruling as to appellant’s corporate charter, it 
is submitted that the appellee is entitled to recover from 
the appellant in this case. 


As earlier set forth in this brief, however, it is most 
earnestly urged that under its special Corporate Charter 
received from Congress, appellant can claim no immunity 
of any kind. 

II. Under the facts as disclosed by the stipulation in 
this case regarding the carrying of insurance in such man¬ 
ner that appellant will suffer no diminution of its funds, it 
can not consistently claim immunity as a charitable cor¬ 
poration. 

It has already been shown, supra, that (R. 103) the de¬ 
fendant was incorporated by a Special Act of Congress on 
June 10, 1844. (6 U. S. St. Large, p. 612). 
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It lias grown from an institution having comparatively 
little property to its present size with approximately $5,- 
000,000, in assets. (R. 104.) 

It does not affirmatively appear that its growth in as¬ 
sets was in any way contingent upon gifts or devises or 
that its operations have ever been conducted at a loss. It 
is a non-profit institution under supervision of Jesuit 
Priests who dedicate their lives to service of God and who 
serve without compensation. These priests, in turn, have 
delegated to the care of the Sisters of St. Francis, a relig¬ 
ious order of nuns who also serve without compensation, 
the management of Georgetown Hospital, one of the prop¬ 
erties used in carrying on its corporate activities. 

In this case, under the authority of this court as set forth 
in White v. Central Dispensary and Emergency Hospital, 
99 Fed. 2d, 355; 69 App. D. C. 122, at pp. 127-128, the de¬ 
fendant was required to disclose the actualities of its opera¬ 
tions, and accordingly it stipulated among other, things 
(R. 103): 

“in this case, if liability is imposed upon the defendant 
by the judgment of the court and finally sustained, the 
defendant will suffer no diminution of its trust fund.” 

How can the appellant, under these facts, set up the 
total immunity “doctrine contended for” which is bottomed 
on the principal that unless immunity is granted, it will 
suffer a diminution of its trust fund, when the fact is 
otherwise? 

In none of the cases cited by appellant are the facts 
disclosed to be similar, i. e., no stipulation that “the defend¬ 
ant will suffer no diminution of its trust fund” in any 
event, is in the record. 
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Greattrex v. Evangelical Hospital (1933) 261. Mich. 327; 
86 A. L. R. 487, merely involved an evidence ruling sustain¬ 
ing an objection regarding the admissibility of insurance, 
presumably because such evidence in the presence of the 
jury would be prejudicial to the defendant. A similar rul¬ 
ing was made in the California case of Stonebaker v. Big 
Sisters Hospital (1931) 116 Cal. App. 374, 2 P. 2d 520, 
when an attempt was made to offer evidence regarding in¬ 
surance coverage of defendant under the guise of merely 
desiring to show that the hospital authorities exhibited a 
consciousness of commercial or profitable operation by 
carrying an insurance policy. 

The two Massachusetts citations (Emman v. Boston Uni¬ 
versity, 1930, 270 Mass. 209, 170 X. E. 43, and McKay v. 
Morgan Mem. Institutions, 272 Mass. 121, 172 N. E. 68) 
and the Kentucky citation (223 Ky. 355, 3 S. W. 2d 753) as 
well as the North Carolina citation (Herndon v. Massey, 
217 N. C. 610, 8 S. E. 2d 914) support the contention of ap¬ 
pellant. 

Tennessee does not support the contention of the appel¬ 
lant, and if reference is made to the case of Vanderbilt 
University v. Henderson, 127 S. W. 2d 284 (Tenn. App) 
1938, it will be noted the court ruled (at p. 289): 

“Judgment will be entered in this court in plaintiff’s 
favor against Vanderbilt University for $2,000. with 
interest from the date of the judgment below, and the 
costs accrued below, provided such judgment, interest 
and costs shall be satisfied only out of such liability 
insurance.’ ’ 

Colorado is against the contention of the appellant. In 
O’Connor vs. Boulder Colorado Sanitarium Association, 
96 P. 2d 835; 105 Colo. 274 (Nov. 27, 1939) the court ruled 
that where a charity hospital was protected by liability 
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insurance and the enforcement of any judgment recovered 
would not affect its trust fund or property, a paying patient 
could enforce liability of hospital for negligence in care 
and medical treatment. 

By asserting immunity “in the name of and on behalf 
of” appellant, it would appear that the unnamed party 
whose funds will be affected by the paying of the judgment 
imposed on defendant if linally sustained, is saying in 
effect that it may take insurance premiums and give no 
benefit in return, that there is no liability to be guarded 
against. 

Mississippi, in dicta, in the case of Miss. Baptist Hos¬ 
pital v. Moore, 156 Miss. 676,126 So. 465, 57 A. L. R. 1106, 
1111 (1930), has said in respect to insurance coverage: 

“If the indemnity had been taken without a basis for 
legal liability under the same situations, it might be 
possible to construe it so as to cover some liability in 
order to give effect to the contract. In other words, 
the court would he reluctant to hold that a contract of 
insurance, of which the premium had been collected, 
could not be given any operation.” 

Under the facts in this case as stipulated “if liability 
is imposed upon the defendant by the judgment of the 
court and finally sustained, the defendant will suffer no 
diminution of its trust fund.” (R. 103.) 

In prudently administering the affairs of the appellant 
corporation, its responsible agents were wisely providing 
that all just claims for winch it w T as found to be liable in 
tort would be paid by its insurance carrier so that it would 
“suffer no diminution of its trust fund.” That is what 
appellant paid insurance premiums for, and I think it is 
a fair statement to make that it is exactly what appellant 





expects shall be done. Also, appellant does not hold itself 
out as irresponsible, but as a thoroughly responsible insti¬ 
tution. In its administration it agrees with the policy of 
responsible management advocated as desirable by the 
Supreme Court of Iowa in its decision of Fob. 15, 1939, 
supra (284 N. \V. 186, at p. 206) as follows: 

“There is nothing which so begets and fosters care 
and diligence as responsibility. Irresponsibility breeds 
and encourages opposing traits. Requiring the pay¬ 
ment of compensation for negligence serves two pur¬ 
poses. It pays an obligation to the injured party, 
and it is a warning to the offender and to the public 
that justice and the law insist upon the exercise of care. 
And nowhere is the exercise of the highest degree of 
care so necessary, and so to be desired, as in minister¬ 
ing to the sick and the helpless, and those relying 
entirely on the skill and superior knowledge of some 
one else.” 


And in describing 


a charitable organization whose activi¬ 


ties are administered through employees and others, the 
same court, at p. 206 said: 

“They employ large numbers of employees, automo¬ 
biles, and the modern equipment of other business 
concerns. Under appellant’s theory of its liability, 
every plumber, painter, carpenter or mechanic of any 
description who would ply his trade in its building 
would assume the risk of its negligence, and bear its 
consequences. The same would be true of any other 
person rightfully in its building for any purpose. If 
it used automobiles in its business they could traverse 
the highways of Des Moines and the state with im- 
punity respecting consequences of their negligence. 
In doing charity they might cause misery without any 
financial consequences. Public policy in Iowa does not 
demand any such impunity for its charitable institu¬ 
tions. Every dollar donated for charity is not spent in 
actual relief. Pjjl^jof-eaeh^didLar^jxLij^ go fox-over- 
head and^urrent^exnense. , Individuals and jo riyate 
busTness^^ayoid^the ful l b urden, of ce rtain risks by 
scattering those burdens over and among the people 
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as a whole, by insurance of various kinds. Why should 
not charitable institutions do the same? No doubt 
the appellant carries lire insurance on its large build¬ 
ing with the thought that one day its elevator operator 
or other employee might be negligent with fire. If it 
thus protects itself why should it not spend part of 
its donated funds in premiums for public liability and 
employee liability insurance, against the day when a 
stranger, or an invitee, or its employee may be injured 
by its negligence? Every one who donates for the 
charity expects it to carry such protection.’’ 

It is submitted that the appellant, in purchasing the in¬ 
surance coverage referred to the stipulation (R. 103) fully 
intended that such tort liability as it might incur in the 
course of its activities, would be fully paid by its insurance 
carrier in like manner as anv similar liability incurred 

4 i * 

by any other type of private corporation. 

For the insurance carrier “in the name of” appellant to 
undertake to escape liability by invoking the immunity 
“doctrine contended for” is to stultify the good name and 
fame of the appellant corporation. 

ill. The evidence overwhelmingly established negli¬ 
gence on the part of defendant. 

The court’s instructions to the jury on the question of 
negligence and contributory negligence were correct and 
complete and entirely satisfactory to both parties and no 
exception or objection of any kind was noted by any one 
at any time. 


“If fair minded men may honestlv draw different conclu- 
sions as to the existence or nonexistence of the negligence 
charged, the question is not one of law but one of fact to 
be settled by the jury.” Boaze v. Windridge & Handy, 
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Inc. (Jan. 30, 1939) 70 App. D. C. 24; 102 Fed. 2d 628; 67 
Wash. Law Rep. 207. Gunning v. Cooley, 281 U. S. 90, 94; 
Regal Cleaners & Dyers, Inc. v. Pessagno, 71 App. D. C. 
199, 109 F. 2d 453, decided Nov. 27, 1939, 68 Wash. Law 
Rep. 178. 

It is respectfully submitted that the evidence overwhelm¬ 
ingly established negligence on the part of the defendant. 

Miss Hughes was Struck from Behind. 

The plaintiff, Miss Hughes was proceeding in a westerly 
direction along the corridor past a single swinging door 
(R. 123) which connected the Medical Ward of that part 
of the hospital with the said corridor. As she passed the 
swinging door, it overtook her, struck her from behind, 
and knocked her forward to the opposite side of the hall. 
Her uncontradicted testimony as to this is as follows: 

(R. 22) “By Mr. Sheehan: 

Q. Now what part of the corridor were you in as 
you proceeded in this westerly direction? A. I was 
near the center, but I was on the right side of the hall, 
because we had been taught in training to always keep 
to the right . 

Q. You were in the center, just to the right of the 
center? Is that correct? A. Yes. * * * 

Q. As you passed the swinging door, did anything 
unusual happen ? (R. 21) A. Yes. After 1 passed the 

door, the door was swung open by a pupil nurse and 
knocked me off my feet. 

Q. The door struck you? A. Yes. * * * 

(R. 22) By Mr. Sheehan: Q. Now as 1 understand 
your testimony the door overtook you and struck you 
from behind; is that correct? A. Yes. * ** 

(R. 23) By Mr. Sheehan: Q. But you are sure that 
the door overtook you and struck you ? A. Why, sure. 
I know the door struck me. 

By the Court: What he wants to know is,—Are 
you sure that it struck you from the rear ? A. Oh, yes. 
It struck me from the rear. * * * 
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(R. 24) By Mr. Slieelian: Q. You fell forward, Miss 
Hughes? A. Yes, I did. * * # 

(R. 21) By Mr. Sheehan: Q. With respect to the 
west edge of the swinging door and the east edge of 
this door on the opposite side of the hall where did 
you land? A. I landed on my hack beside of the wall, 
closer to this door (indicating) than I was to that 
(indicating), with my feet toward the swinging door 
and my back agen this side of the hall (indicating). 

(R. 25) By Mr. Quinn: Q. And your feet didn’t slip 
at all at that time? It was just the force of the door 
hitting you that caused this. A. Yes. It knocked me 
clear back on the other side of the hall. * * * 

Q. How were you walking when you were walking 
down the hall? Were you walking slowly or fast? A. 
I was walking slow.” 

“It was a very busy time.” Door opened negligently. 

It is uncontradicted that Miss Ross, student nurse em¬ 
ployed by defendant, opened the swinging door in a 
negligent manner as alleged in the declaration. 


Just before the accident to Miss Hughes, “it was a very 
busy time”, (R. 42) according to Miss Sandmaier, head 
instructress of student nurses for defendant. (R. 34.) De¬ 
scribing what she meant by “a very busy time” and the 
rapidity with which the accident happened, she gave a 
vivid account, as follows: 


(R. 42, 43) By Mr. Sheehan,—Miss Sandmaier testifying. 

“Q. Tell me what you did after you gave—Tell in 
vour own words what vou did between the time vou 
gave Miss Ross the order to get something and the 
time you heard the crash. A. It happened so quickly, 
T don’t know. You see that morning those —that morn¬ 
ing xcc were very busy; and I had about five or six of 
these preliminary students that 1 took up to the ward. 
I gave each one an assignment. That is why I had 
given Miss Ross orders to go out and bring something 
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that we needed. So it was a very busy time. Every¬ 
body was in a great hurry getting things started. So 
after Miss Ross started out the door , she did go very 
quickly; and 1 turned around, and was probably just 
looking around watching someone doing their assign¬ 
ment. My job is most of the time standing around ob¬ 
serving the girls, these student nurses. And so I only 
walked a few steps. 1 was standing there. After Miss 
Ross went out, l turned around to observe these other 
student nurses doing their work. 

Q. And you then heard the crash as you turned? 
A. I hadn’t moved very much, because it happened 
so suddenly. Miss Ross rushed out the door. When I 
heard the crash, 1 knew immediately what had hap¬ 
pened.” 

Miss Ross, student nurse in the employ of defendant, was 
given an order by Miss Sandmaier, head instructress of 
student nurses, to go out of the medical ward to the utility 
room to get a treatment tray. (R. 35, 42, 46 Sandmaier; R. 
30, 33 Sprow; R. 52, 59—Ross.) 

The instructions of defendant corporation were that the 
swinging door should be opened “carefully” (R. 37) and 
“cautiously” (R. 41). 

Miss Ross, upon receiving the order to go out of the 
medical ward, hurriedly undertook to carry out the order. 
She rushed toward the door (R. 53) did not look downward 
through the wire mesh of the door to see if anyone was 
in the hall (R. 60) did not slow up or slacken her speed as 
she reached the door (R. 60) and “pushed” or “hit” it 
with such force (R. 60) as to cause it to overtake, strike, 
and knock Miss Hughes forward and to the opposite side 
of the hall. 


The deposition of Miss Ross, student nurse, was taken 
by the defendant (R. 50-51) and the plaintiff introduced 
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in evidence the entire deposition (R. 50-63) to give the 
court and jury the full account of the accident as disclosed 
by the testimony of the student nurse who put the swing¬ 
ing door in motion and thereby caused Miss Hughes’ in¬ 
jury. 

On direct examination by Mr. Galiher (R. 52) she testi¬ 
fied that she was in the East section of the ward and Miss 
Sandmaier and a group of students were also there, that 
Miss Sandmaier requested her to get a treatment tray 
from the utility room. “With that, at once I turned hur¬ 
riedly, went to the door and as it opened it hit Miss 
Hughes,” she testified. She explained that she was about 
fifteen feet from the swinging door, and that the room 
(utility room) to which she had to go for the tray was 
about 25 to 28 feet down the hall from the swinging door. 
(R. 52) “T turned around and walked right direct to 
the door. I didn’t stop at the door at all because it was a 
swinging door,” she explained. She advised that she 
“pushed” the swinging door with her right hand and first 
noticed that it had been in contact with something or some¬ 
one “when it hit it” (R. 53); that she couldn’t say how 
far the door swung open when she heard a noise or felt 
that it had touched something, that the object fell as she 
opened the door, and the door then swung back at her and 
she pushed it again and Miss Hughes was lying on the 
floor. She said she applied the usual amount of weight 
but that “7 don’t know how hard that would be.” She said 
she opened the door as she usually did, and had observed 
other nurses opening that door at different times. 

(R. 53, 54). Questions by Mr. Galiher,—Miss Ross tes¬ 
tifying. 

“Q. Would you say that on this occasion and on other 

occasions when you came in and went out of that door 






you opened in the way the other nurses at Georgetown 
opened it? A. Well, I was hurrying. 

Q. Why were you hurrying? A. Because Miss 
Sandmaier had to have the tray she requested. * * * 

Q. How did you know it was necessary to procure 
that tray at that time any quicker than you ordinarily 
would have? A. Because i was senior student nurse 
in the ward and Miss Sandmaier was the supervisor 
of the student nurses, and she only spent an hour with 
the students in (R. 54) that ward, and l knew she had 
to have what she asked for in a hurry. The work had 
to be done within that hour. 

Q. Can you state whether or not you always hurried 
out of that door? A. I suppose I did, as I had a habit 
of hurrying. 

Q. Would you say always when you opened that door 
you were in a hurry? A. Absolutely.* * *” 

On cross examination by Mr. Sheehan (R. 59-60) Miss 
Ross testified that she was about fifteen feet from the 
swinging door when she started on her errand. She pro¬ 
ceeded “hurriedly” toward the swinging door which was 
her “usual way of moving” and was undertaking promptly 
to do as ordered by Miss Sandmaier. She walked “rapidly” 
toward the door before she opened it and was continuing 
to walk as she gave the door a push with her right arm. 
She did not slacken her speed before she reached the door. 
She heard a “thud or a crash” and the door then swung 
back toward Miss Ross after it had struck Miss Hughes. 
Then she again opened the door and went into the hall to 
investigate. 

(R. 60) By Mr. Sheehan: 

“Q. When you first pushed the door open could 
you see Miss Hughes? A. No, I could not. You mean 
when I hit the door to go out for the tray before I went 
into the hall. Q. Did you look downward through the 
wire mesh to see if anyone was in the hall? A. No.” 

The witness Coffee (R. 97) testified that one could see 
an object through the maze glass portion of the swinging 
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door and (R. 98) that one could readily see right out into 
the hall through the wire mesh bottom portion of the door. 


The witness, Lucinda Sprow, saw and heard the head 
instructress of nurses give Miss Ross an order (R. 30, 33) 
and saw Miss Ross hurriedly start out of the ward and push 
the swinging door open with force (R. 31). She stated 
that Miss Ross was in a hurry when she went out the door, 
and that “She rushed out of the ward where I was into 
the next ward; and as she rushed out the door, she pushed 
it open with force when she got there.” (R. 32). “I saw 
her go and push the door, and I didn’t see no more —” 

(R. 32) By Mr. Quinn,—Lucinda Sprow testifying. 

“Q. Was the nurse running? Was she running when 
she left your door and went into the next room? A. 
She was not running, but she was walking right fast.” 


(R. 3G) By Mr. Sheehan,—Miss Sandmaier testifying. 

“Q. Did you observe how Miss Ross undertook to 
carry out your order ? A. Well, she immediately went 
out, and went very quickly toward the door. I was 
facing the door when she started out, and she went 
very hurriedly. Just then I turned around like this 
direction (indicating). I then heard a terrible crash. 
Just as soon as Miss Ross reached the door, I heard 
this crash.” 


(R. 41) By Mr. Quinn,—Miss Sandmaier testifying. 

“Q. When you heard this— A. Crash. 

Q. —this crash. Now, did you see Miss Ross 
hurry? A. Yes, because Miss Ross was one of these 
people that just rushes. She is just one of these quick 
—she does— 

Q. You say everything she does is fast. But did you 
also see her hurry? A. Yes. She did.” 


There are other references in the record supporting the 
allegations of plaintiff’s declaration (R. 2) but the fore- 





going amply shows that the jury had an overwhelming 
amount of uncontradicted evidence to support its answer 
to the first interrogatory submitted and answered as fol¬ 
lows: (R. 8) 

1. Did Miss Ross open the swinging door in a negli¬ 
gent manner as alleged in the declaration? 

“Yes.” 

The suggestion of appellant, for the first time mentioned 
in its brief, that Miss Hughes, appellee, was a mere licensee, 
and that the appellant owed her no greater duty than to 
refrain from “wilfully or wantonly” injuring her is ap¬ 
parently a desperate afterthought. Xo such contention was 
made at the trial nor did appellant request or suggest 
that the jury be so instructed. 

The facts disclosed by the record show that the plaintiff 
was specially invited to the hospital (R. 19, R. 28) by the 
Superintendent of Nurses to assist the hospital in carry¬ 
ing out its objects as disclosed by the stipulation. Plain¬ 
tiff's status toward defendant was identical with that 
of the special nurse toward the defendant in Sisters of 
Charity of Cincinnati, v. Duvelius, (Nov. 19, 1930) 123 
Ohio State 52, 173 X. K. 737, supra. Miss Duvelius had 
been trained at the hospital of the Sisters of Charity of 
Cincinnati, and was injured while about her duties as spe¬ 
cial nurse, and the court found that she was a stranger 
to the charity and entitled to recover in tort. See also 
Heckman, et uoc. v. Sisters of Charity of House of Provi¬ 
dence in the Territory of Washington, 106 P. 2d 593; 105 
W. 604, decided Oct. 22, 1940. 

IV. The evidence wholly failed to show any contribu¬ 
tory negligence on the part of the plaintiff. 

Appellant’s statement on p. 23 of its brief to the effect 
that one of plaintiff’s chief witnesses furnished testimony 
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imcontradicted by plaintiff or any other witness that plain¬ 
tiff had violated instructions given to her for her own 
safety without which violation the accident would not have 
happened is answered by the record, as follows: 

R. 41, Miss Sandmaier 
testifying. 


R. 22, plaintiff testifying. 
By Mr. Sheehan: 


“Q. Now, as I understand 
your testimony, the door 
overtook you and struck you 
from behind; is that cor¬ 
rect 1 
A. \ es. 

Q. Now, what part of the 
corridor were you in as you 
proceeded in this westerly 
direction ? 

A. / was near the center, 
hut / was on the right side 
of the hall, because ice had 
been taught in training 
to always keep to the right. 
Q. You were in the center, 
just to the right of the cen¬ 
ter? Is that correct? 

A. Yes.” 


By Mr. Quinn: j 

“Q. You say some orders 
had been given to the nurses 
to be careful how they open 
that door? 

A. I tell—we tell them to 
be CAUTIOUS when they 
open the swinging doors. 

Q. You also tell the nurses 
do you not, that when they 
are in the corridor to keep 
out from the wall where the 
swinging doors are? 

A. Yes. 

Q. That is correct? 

A. That is right. 

Q. And all student nurses 
get that instruction, and all 
the nurses that use the hos¬ 
pital know that those doors 
are there for the conveni¬ 
ence of those who are to use 
the medical and surgical 
wards ? 

A. (The witness nodded 
her head). 

Q. And that the doors 
swing out and therefore 
they arc supposed to keep 
out in the center of the cor¬ 
ridor in passing those doors, 
aren’t they? 

A. That is right. 

# # # 

Q. You know that she 
(Miss Hughes) received that 
instruction at the hospital 
about keeping in the center 
of the corridor? 

A. That is right.” 


I 
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In walking down the center of the corridor, “just to the 
right of the center” (R. 22) plaintiff was observing what 
she had been taught to do while in training, viz: “to 
always keep to the right.” It is submitted that the testi¬ 
mony of both witnesses is substantially the same, but if, 
technically, it may be considered different, the jury in an¬ 
swering special interrogatory Xo. 2, disposed of and set¬ 
tled the factual situation. 

It is deemed important at this point (in view of the re¬ 
peated use of the word “doors” by Miss Sandmaier and 
Mr. Quinn) to emphasize the fact that there was only one 
swinging door in that section of the hospital, and only 
this one single swinging door was involved in the acci¬ 
dent. (R. 123.) 

Plaintiff’s Exhibit A (R. 123) is a drawing showing the 
ward plan, the single swinging door in that part of the 
hospital, the corridor, and the other inward opening door 
located just eight feet west of the said single swinging 
door. (The other two inward swinging doors at the west 
end of the corridor are located some twenty odd feet 
further away.) The center line of the corridor is 40 inches 
from either wall. The edge of the swinging door when 
swung westerly and outward to a right angle was 28" 
from the side of the wall in which it was mounted, and 12 
inches from the center line of the corridor. 

Under these physical facts, for plaintiff to have walked 
so far from the side of the corridor as to completely avoid 
the westerly swinging route of the swinging door would 
necessarily have placed plaintiff on the left side of the 
hall. Thus, she would not only have been walking in vio¬ 
lation of her training instructions “to always keep to the 
right” she would also thereby dangerously expose herself 


to a liead -011 collision with anyone, eastward bound, who 
might be coming out of room on the opposite side of the 
corridor, the doorway of which said room was located 
in the opposite wall from the wall in which the swinging 
door was placed, and at a point just eight feet west of 
the right angle position which the swinging door reached 
and passed when following its course to its farthest west¬ 
erly location. 

As to the “statements*’ of Ross (R. 105-6), Hughes (R. 
10(1-7) and Sandmaier (R. 107-8) which constitute the only 
evidence put. into the record by appellant by way of de¬ 
fense, Miss Ross said (R. (12) she had instructions to sign 
any papers it was necessary to sign, that she was but 20 
years old at the time, and that the man taking the state¬ 
ment did not ask her what she meant by the statement “I 
pushed this door in the usual manner.” 

Miss Hughes testified (R. 09-100) that when her “state¬ 
ment” was secured, she was terribly sick, in a cast, suf¬ 
fering a great deal of pain, half dead with gas pain, that 
she protested that she did not wish to sign the statement, 
that it was incorrect, that she was unable to read without 
her glasses, and that the statement therein contained that 
there are “two swing doors” is not correct, as there was 
only one swinging door there. 

Miss Sandmaier stated she was very positive about the 
fact that she had sent Miss Ross for a treatment tray 
(R. 93) and further (R. 94) stated “Miss Ross was on day 
duty and coming on duty, and there would be no need for 
her to go off duty at that time. She was reporting on duty 
at 7:30” and that the statement to the contrary was false. 
(R. 94). 
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All statements were witnessed by one “F. D. Davis'* and 
neither he, nor anyone else, was produced to contradict the 
circumstances of the securing of the statements nor explain 
their irregularities, mistakes, and omissions. The state¬ 
ments are neither accurate, complete, correct, or consistent 
with each other. 

Appellant lias made a quotation from the ease of Olson 
v. Whiteborne and Swan (Cal.) 263 Pac. 518, 58 A. L. R. 
120, 131, but omitted to give tin* facts regarding the case, 
the kind of swinging doors involved, nor tin* manner of 
the happening of the accident or what seemed “to be the 
theory" on which that plaintiff claimed negligence. The 
facts were that there were two swinging doors (a double 
swinging door) the edges of which two doors came close 
together while at rest. Plaintiff was proceeding to pass 
through the right door. Instead of continuing to pass 
through and beyond the right door, sin* chose instead to 
stand still, hold the right door open for a lady following 
immediately behind her, and place her hotly in a '•landing 
position in the swinging area of the left door. A third 
lady hastily came through the left door, gave ii a shove 
and went through and as the left door rebounded, it struck 
the plaintiff who had placed herself in the swinging area 
of the rebounding left door. The trial court ruled against 
tin* contention of the plaintiff that res ipsa loquitur ap 
plied, and remarked that it seemed to be the theory of the 
plaintiff that the spring of the left door was not adjusted 
to the proper tension tin* day «»f tin.* accident. 'That trial 
court was manifestly correct in holding that tin* plaintiff 
in that case was guilty of contributory negligence in plac¬ 
ing herself in a standing position in the swing area of tin- 
left swinging door while at the same time holding open 
the right swinging door for the second lady, resulting in 
her being struck by the rebound of tin* left door which had 
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been pushed forward and caused to rebound and strike 
plaintiff by the third lady. 

In this case, Miss Hughes was struck from behind by 
the single swinging door which overtook her (R. 22) as she 
was proceeding in a westerly direction along the corridor 
past the said swinging door (R. 123) knocking her for¬ 
ward. (R. 22). The force with which she was struck 

from behind when the door overtook her is indicated bv 

* 

l!n* fact (R. 21—Hughes) that she landed on the opposite 
side of the corridor with her feet pointing back in the 
direction of the swinging door. She was lying between 
the swinging door and the door farther up the hall on the 
opposite side from the swinging door with her head toward 
the door in the farther wall and her feet pointed back 
toward the swinging door. (R. 31— Sprow). Miss Ross 
said (R. (51) Miss Hughes was about the length of the 
swinging door west of the swinging door and against the 
hallway on the opposite side from the swinging door with 
her head toward the west and her legs pointed back in the 
direction of the swinging door. 

That plaintiff was struck from behind and knocked ap¬ 
proximately eight feet forward and across to the opposite 
side of the hallway is undisputed. She was walking where 
she had been instructed to walk and in that part of the 
hall which would, under ordinary conditions, afford her the 
greatest safety. 

It was agreed that it was unnecessary to submit to the 
jury questions as to proximate cause. (R. 119). 

The second special interrogatory propounded to 
jury (R. 119) 


the 


“2. Did the plaintiff negligently walk too close to 
the wall of the corridor when passing the swinging 
door?” 

was answered “No.” (R. 8) by the jury. 

The defendant utterly failed to show a single iota of evi¬ 
dence to support its plea that the plaintiff was guilty of 
contributory negligence, and the jury correctly disposed 
of this factual issue by the answer. 

The Amount of Damages—$20,000. 

Appellant states (p. 3 brief) “The plaintiff was severely 
injured in the accident complained of and no question is 
raised herein concerning the extent of her injuries.” 
Neither is mention specifically made concerning the fair¬ 
ness and reasonableness of the amount of the verdict and 
judgment, which is for $20,000. and usual costs (R. 12) 
although such question was raised by calling the verdict 
excessive in the record (R. 13). 

The record shows (R. 70) that Miss Hughes was 55 years 
old when the accident happened on Oct. 29, 1934. Her 
average earnings were $125. per month (R. 82) or $1500. 
per annum. Her expenses resulting from the accident 
were approximately $1500. and if she hazards a recon¬ 
struction operation when financially able, it will cost her 
an additional $1500. to $2000. (R. 76). 

She was wholly and permanently disabled and crippled. 
(R. 64-70, R. 73-81). The agony and suffering continu¬ 
ously existent from the time of the accident to date of 
trial was uncontradicted. On the basis of only ten years’ 
loss of earnings (1934 to 1944) she has lost $15,000. in 
earnings, to which may be added additional actual and 
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prospective medical, surgical, hospital, and nursing ex- j 
pense, making her financial loss alone approximately 
$18,500. 

The fairness and reasonableness of the amount of the 
jury’s verdict is abundantly justified by the uncontradicted j 
evidence regarding her special expense, her loss of earning 
power—actual and prospective, her mental and physical 
suffering to date and for the future, and the fact that she 
has been rendered totally disabled. The verdict was j 
certainly not excessive. The jury were liberal toward ap¬ 
pellant in holding the amount of damages that low. 

In Boaze v. Wind ridge & Handy, Inc., 70 App. D. C. 

24, 102 F. 2d G2S, this court reversed the lower court be- 
cause it had directed a verdict for defendant. The court 
said 

“The single question we have to decide is whether the 
evidence, construed most favorably to plaintiff, was j 
sufficient to warrant a finding by the jury that de¬ 
fendant was negligent as charged in the declaration. 

If so, the motion for binding instructions should have j 
been denied. Improvement Co. v. Munson, 14 Wall. 
442, 448, 20 L. Ed. 8G7. On such a motion, in order 
to determine whether there is evidence upon which 
a jury can properly find a verdict, the court must 
assume that the evidence proves all that it reasonably 
may be found sufficient to establish. If fair minded j 
men may honestly draw different conclusions as to 
the existence or non-existence of the negligence 
charged, the question is not one of law but of fact 
to be settled bv the jurv. Gunning v. Coolev, 281 TJ. S. | 
90, 94, 50 S. Ct. 231, 74 L. Ed. 720.” 

It will be noted that the jury, in this case, had an over¬ 
whelming amount of uncontradicted evidence to support 
its findings that there was negligence on the part of the 
defendant as alleged in the declaration, that there was i 

i 














no negligence on the part of the plaintiff, and that the plain¬ 
tiff was entitled to the amount of damages fixed in its 
special verdict. 


Conclusion. 

It is respectfully submitted that the factual issues were 
properly submitted to the jury and correctly decided by 
the jury under the instructions as to the law as given the 
jury by the court, that the court was correct on its ruling 
of law, and that the judgment of the court entered on the 
special verdict of the jury should be sustained. 

Respectfully submitted, 

EMMETT LEO SHEEHAN, 
Suite 223 Bond Bldg., 
Washington, D. C., 

Attorney for Appellee. 
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(Hntteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 
April Term, 1940. 


No. 7761. 


The President and Directors of Georgetown College, 
a Corporation, Appellant, 

v. 

Susan M. Hughes, Appellee. 


BRIEF ON BEHALF OF APPELLANT. 


I. 

STATEMENT OF THE CASE. 

This is ail appeal by the President and Directors of 
Georgetown College, a corporation, defendant below, 
from a judgment on a verdict of a jury in an action at 
law for damages for personal injuries. 

No question on the pleadings is involved in this ap¬ 
peal, and therefore they are not here summarized. 



The evidence on behalf of the plaintiff tended to 
show:— 

That as she was passing along the corridor in 
Georgetown Hospital, and passing a ward where there 
was a swinging door, that is, a door that swings into the 
hall and also swings back into the ward, she was struck 
and knocked down by the door which had been opened 
by a student nurse, a Miss Ross. She was walking to 
the right of the center of the corridor at the time of 
the accident. She had received her training at George¬ 
town Hospital from 1909 until 1912, and after 1922, she 
did most of her nursing at Georgetown Hospital up 
until the date of the accident, which occurred on Oc¬ 
tober 29,1934. That she was familiar with the location 
of the swinging door, which had been there for years 
and she had used the door and knew how it operated. 
That she was paid for her services to the patient she 
was attending at the time of the accident by the In¬ 
surance Company that had the compensation for the 
patient’s employer, and whenever she went to the hos¬ 
pital on a special job of that sort she got paid by the 
patient and that the patient also paid for the meals of 
the nurse. The hospital did not pay her anything and 
she did not pay the hospital anything. 

The defendant contended by its pleas that the acci¬ 
dent complained of by the plaintiff was due to or con¬ 
tributed to by her own negligence, because, with full 
knowledge of the manner in which the swinging door 
was constructed, maintained and operated, she walked 
too close to the wall when she knew that by so doing 
she would be in danger of being struck by the swinging 
door when some person was attempting to leave the 
ward. It is believed that the testimony in the case 
supported this claim of the defendant, and the Court 
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should have directed a verdict for the defendant on 
this ground as well as on the ground that the defen¬ 
dant, as an eleemosynary corporation, was exempt 
from liabilitv for tort. 

w 

The plaintiff was severely injured in the accident 
complained of and no question is raised herein concern¬ 
ing the extent of her injuries. A more detailed refer¬ 
ence to the testimony will be made in the argument and 
specific reference made to the pages of the record in 
which the testimony appears. 

ASSIGNMENT OF ERRORS RELIED UPON (R. 17). 

1. The Court erred in refusing to direct a verdict for 
the defendant. 

2. The Court erred in overruling defendant’s motion 
to set aside the verdict and to enter judgment in favor 
of the defendant, or to grant a new trial. 

SUMMARY OF ARGUMENT. 

I. The defendant is immune from liability because 
it is a charitable corporation and conducted as such. 

II. The fact that the defendant carried insurance to 
indemnify it against loss by liability imposed by law 
does not deprive it of the right to claim immunity as a 
charitable corporation. 

III. The evidence was not sufficient to establish neg¬ 
ligence on the part of the defendant. 

IV. The evidence established contributory negli¬ 
gence on the part of the plaintiff. 
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ARGUMENT AND AUTHORITIES. 

I. The Defendant is Immune from Liability Because It 
is a Charitable Corporation and Conducted as 
Such. 

It has been stipulated that the defendant is a char¬ 
itable corporation not conducted for profit and that all 
of its funds are held in trust for charitable purposes 
and that its hospital is owned and maintained by it 
solely for said purposes. (R. 102.) 

The fact that it is given the express authority by its 
corporate charter to sue and be sued does not deprive 
it of the immunity from liability in tort actions as here¬ 
tofore held in all cases of like nature coming before 
The District Court of the United States for the District 
of Columbia. The right to sue and be sued is a neces¬ 
sary incident of every corporate entity whether its 
charter so provides or not; without such a right the 
defendant would be powerless to assert the rights that 
might accrue to it. Without express provision, the 
right to sue and be sued comprehends nothing more 
than a right to sue and be sued in such actions that are 
properly maintainable by and against such corpora¬ 
tions. 


“It is provided by sec. 3 of Art. 77 of the Code, 
that educational matters of the State affecting a 
county shall be under the control of a Board of 
County School Commissioners, and in sec. 19 of 
the same Article the Board is declared to be a body 
politic and corporate, and shall be capable to sue 
and be sued, etc., etc., and to exercise all the powers 
and privileges granted to or vested in them. This 
Court said in School Commissioners of Wicomico 
Co. v. School Commissioners of Worcester Co., 35 
Md. 203, that while the Act of 1868, ch. 407 did not 
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in terms incorporate the Board of County School 
Commissioners for the counties, and while they 
were not incorporated as legal entities in the full 
sense of the term, they were quasi corporations, 
with full power to sue and liable to be sued, in 
respect to all matters within the scope of their 
duties and obligations. This results as well from 
the objects and purposes of such bodies as the mode 
and manner of their organization. .. 

“Now it is obvious, we think, that the Legisla¬ 
ture intended by the use of the language ‘shall be 
capable to sue and be sued’ to restrict the liability 
of the Boards of County School Commissioners to 
such suits, in respect to matters within the scope 
of their duties and to such things as the boards are 
empowered to do. . . .” 

“ There is no power given the Boards of School 
Commissioners to raise money for the purpose of 
paying damages, nor are they supplied with means 
to pay a judgment against them. All of their funds 
are appropriated by law to specific purposes and 
they cannot be diverted by them. . . . In Perry v. 
House of Refuge, 63 Md. 27, this Court distinctly 
held, in adopting the English decisions on the sub¬ 
ject, that damages could not be recovered from a 
fund held in trust for charitable purposes. In the 
language of Lord Campbell, the wrong-doer must 
pay from his own pocket.” (Italics of this para¬ 
graph supplied.) 

Weddle v. School Commissioners, 94 Md. 334, 
342-344, 51 A. 289. 

The case cited above and the proposition of law re¬ 
garding the suability of such corporations has been 
approved and adopted by this Court in the case of 
Washington Suburban Sanitary Commission v. Magru- 
der, 56 App. D. C. 297,12 F. (2d) 832. 

The question of the immunity of a charitable cor¬ 
poration from liability for tort committed by one of its 
agents has never been passed upon by this Court. 
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However, the doctrine of such immunity has long been 
the law of the District of Columbia and may not or 
should not be changed without legislative action. The 
question has been presented before the District Court 
of the United States in many cases and in every case 
that Court, recognizing the rule as a part of the com¬ 
mon law of the District of Columbia, has upheld the 
immunity of charitable corporations from tort liability. 
In doing so, the District Court has recognized the con¬ 
tinuity of an established legal principle, the fact that 
unless otherwise abrogated by statute, the common law, 
as it was in force in England and Maryland, when the 
District of Columbia was ceded, remains in force in this 
District. 

“The common law, as it was in force in Mary¬ 
land when the cession was made, remained in force 
in this district.” 

Kendall v. United States, 12 Pet. 524, 614. 

“At the time of the cession of the Territory of 
Columbia by the State of Maryland to the Federal 
Union, its law, as well as that of the rest of the 
States, was the common law of England, both civil 
and criminal, so far as that common law was suited 
to our condition and was unaffected by statute. 
And with the common law the State of Maryland 
had adopted a considerable part of the statute law 
of England. When by the act of February 27,1801 
(2 Stat. 103), the Congress of the United States 
finally accepted the cession and assumed jurisdic¬ 
tion over the ceded District, it was specifically pro¬ 
vided “that the laws of the State of Maryland, as 
they now (then) exist, shall be and continue in 
force in that part of the said District which was 
ceded by that State to the United States and by 
them accepted.” This express enactment, if any 
such enactment was needed at all, was amply suf¬ 
ficient to continue in force and to perpetuate to 
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the present day in the District of Columbia the 
common law of England as it existed in Maryland 
at that time, with all the existing statute legislation 
of the State and all the statute legislation of Eng¬ 
land that had been adopted by Maryland. And upon 
that theory of the law we have been conducting our 
affairs for nearly a hundred years. It is very true 
that much of the criminal branch of our common 
law has either become obsolete or has been oblit¬ 
erated by statutory enactment upon the same sub¬ 
ject. Nevertheless, it is true that where it has not 
been repealed by express statutory provision, or 
modified by inconsistent legislation, or where it 
has not become obsolete or unsuited to our repub¬ 
lican form of government, the common law of Eng¬ 
land in all its branches, both civil and criminal, 
remains to-day the law of the District of Columbia, 
and it has been repeatedly so held.” 

De Forest v. United States, 11 App. D. C. 458, 
465, 466. 

This same principle is reaffirmed in the Code of Laws 
for the District of Columbia, Title 1, Chapter 3, Section 
21, wherein it is declared “The common law, the prin¬ 
ciples of equity . . . shall remain in force except in so 
far as the same are inconsistent with, or are replaced 
by, subsequent legislation of Congress.” 

Moreover, the determination of what is the common 
law applicable, is not affected by what might be the law 
of England today, but reference must be had to what 
the common law was as in force in Maryland at the 
time of the cession. 

“And such adoption has always been considered as 
referring to the law existing at the time of adop¬ 
tion; and no subsequent legislation has ever been 
supposed to affect it. No other rule would furnish 
any certainty as to what was the law; and would 
be adopting prospectively, all changes that might 
be made in the law.” 

Kendall v. United States, supra, 625. 
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It would appear, then, that the state of the doctrine 
contended for, under the common law, as found and 
declared by the courts of the State of Maryland, is con¬ 
trolling upon this Court, no statute in abrogation there¬ 
of having been enacted. 

A. The rule under common law. 

The question was first presented for judicial review 
in the State of Maryland by the case of Perry v. House 
of Refuge, 63 Md. 20. (1884.) The defendant, a char¬ 
itable institution, was sued for injuries received by an 
inmate of a house of correction when he was flogged by 
an employee of the institution. In its opinion, the 
court, at page 28, said: 

“In the absence of any decisions in Maryland, 
we are constrained to adopt the exposition of prin¬ 
ciples by these eminent English Judges, and are 
thus led to the determination, that damages cannot 
be recovered from a fund held in trust for char¬ 
itable purposes. In the language of Lord Camp¬ 
bell, ‘the wrong-doer must pay from his own 
pocket’ 

In proceeding to this conclusion the court had examined 
the case of The Feoffees of Heriot’s Hospital v. Ross 
(12 Clark & Finnelly’s Reports 507), and noting that 
several of the most eminent judges in England had 
expressed themselves with much emphasis in opposi¬ 
tion to an allowance of damages out of a fund so held 
by fiduciaries, set forth the following excerpts from that 
opinion: (p. 27) 

Lord Cottenham: 

“There is a trust, and there are persons intended 
to manage it for the benefit of those who are to be 
the objects of the charity. To give damages out 
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of a trust fund, would not be to apply it to those 
objects whom the author of the fund had in view, 
but would be to divert it to a completely different 
purpose.’’ 

Lord Brougham: 

“The charge is, that the governors of the hos¬ 
pital have illegally and improperly done the act in 
question; and therefore because the trustees have 
violated the statute, therefore—what ? not that they 
shall themselves pay the damages, but that the 
trust fund which they administer shall be made 
answerable for their misconduct.” 

Lord Campbell: 

“It seems to have been thought, that if charity 
trustees are guilty of a breach of trust, the persons 
damnified thereby have a right to be indemnified 
out of the trust funds. That is contrary to all rea¬ 
son, and justice, and common sense. Such a per¬ 
version of the intention of the donor would lead to 
the most inconvenient consequences. The trustees 
would in that case be indemnified against the con¬ 
sequences of their own misconduct, and the real 
object of the charity would be defeated. Damages 
are to be paid from the pocket of the wrong-doer, 
not from a trust fund. A doctrine so strange as 
the Court below has laid down in the present case, 
ought to have been supported by the highest au¬ 
thority. There is not any authority, not a single 
shred, here to support it.” 

In 1902 the doctrine was again affirmed by the courts 
of Maryland in the case of Weddle v. School Commis¬ 
sioners, supra. The most recent expression on this sub¬ 
ject by these courts and one very much in point in this 
discussion is found in the case of Loeffler v. Trustees 
of Sheppard & Enoch Pratt Hospital, 130 Md. 265, 100 
A. 301 (1917). There a fireman, injured through the 
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defective condition of a fire escape attached to realty 
of a charitable corporation, sought to recover dam¬ 
ages. The court, in refusing the relief sought, said: 

“It is suggested by the appellant that the case 
of Heriot Hospital v. Ross, 12 0. & F. 507, relied 
upon in Perry v. House of Refuge, was overruled 
in Mersey Hoard v. Gibbs, 14 L. T. Rep. 677, and 
that the further decisions in Massachusetts show 
that the doctrine announced in McDonald v. Mass. 
General Hospital, 120 Mass. 432, 21 Am. Rep. 529, 
referred to in Perry v. House of Refuge, was not 
intended to apply to injuries received by persons 
not beneficiaries of a charitable institution. . . .” 

“But whatever may be the present state of the 
English and Massachusetts decisions upon the 
question, the rule announced in Perry v. House of 
Refuge is firmly established in this state, and ap¬ 
proved in ... (citing many cases.) ” 

It is important to note that this case, although recog¬ 
nizing the change in the rule in England, saw the fitness 
and necessitv of continuing what it had found to be the 
common law rule. 

B. The rule as applied by the courts of the District of 

Columbia. 

The District Court of the United States for the Dis¬ 
trict of Columbia has consistently refused to attach 
liability to a charitable corporation or institution for 
the tortious conduct of its agents or those administer¬ 
ing its trusts. 

Mattson v. Columbia Hospital, Law 65825; 

Chastang v. Providence Hospital, Law 88014, 65 
W. L. R. 169; 

Bauer v. Childrens’ Hospital, Law 73184, 55 
W. L. R. 509; 
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7'ay man v. Columbia Hospital, Law 89059, 65 
W. L. R. 949; 

Sundheimer v. Georgetown College, Law 83333. 

In the case of Bauer v. Childrens y Hospital, supra, 
Mr. Justice Siddons, in sustaining a demurrer to plain¬ 
tiff’s declaration, stated: 

“to overrule the pending demurrer would be in the 
Court’s opinion to fly in the face of previous deci¬ 
sions of this court abundantly supported by over¬ 
whelming authority in this country.” 

In Sundheimer v. Georgetown College, supra, Mr. 
Justice Letts, in overruling the plaintiff’s demurrer to 
a plea almost identical with the one in the instant case, 
considering the identical contention as that made bv 
the plaintiff in this case, namely, that a charitable cor¬ 
poration is liable for torts of its servants resulting in 
injury to strangers, invitees, employees and others, 
said: 

“If the trust-fund theory is recognized as the 
law of this jurisdiction it is the doctrine described 
by Justice Cardozo in Hamberger vs. Cornell Uni¬ 
versity, 240 X. Y. at page 338, where he said: ‘an 
immunity so grounded admits of no exceptions.’ 

“If the immunity recognized in this jurisdiction 
is based upon public policy, a doctrine which ad¬ 
mits of exceptions, plaintiff’s demurrer must be 
overruled since plaintiff cannot be regarded as a 
stranger but must be considered a recipient of the 
same benefits which her brother, a patient in the 
hospital, enjoyed. She had no invitation from the 
defendant unless it may be implied from the privi¬ 
lege which was accorded her to visit her brother; 
but, as said in Boeckel v. Orange Memorial Hos¬ 
pital, 158 Atlantic Reporter S32, ‘the opportunity 
afforded for her attendance was part of the chari¬ 
table service the defendant was rendering suffer- 
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ing humanity.’ Quoting further from the New 
Jersey case, it is said, ‘Accepting the principle, as 
applied to a charitable institution maintaining a 
hospital, that public policy denies recovery to a 
patient injured through the negligence of a nurse, 
we consider that the logic of the rule holds the 
same negation against those who, in visiting a 
patient, are injured from like cause.’ 

“Plaintiff entered the premises voluntarily and 
for her own purposes. Her mission was to visit 
her brother and to cheer and inspire him to recov¬ 
ery from his illness. The Court does not think that 
she was a stranger but that she was a recipient of 
the charitv.” 

•f 

Similarly, in the case at bar, the plaintiff may not be 
considered a stranger to the charity. As appears from 
the declaration filed and the testimony offered on be¬ 
half of the plaintiff she “was engaged as a special 
nurse by a patient then in said hospital.” She was not 
an employee of the defendant hospital; she was not an 
individual outside of the premises and scope of the de¬ 
fendant’s benefices; she was rather a partaker of the 
benefits of the institution without which she would not 
have the employment whereby she sustained herself. 
In order to pursue her employment of nursing her pa¬ 
tient, a beneficiary of the charity, in order to further 
the welfare of her patient, the inmate of the hospital, 
(just as the visitor above) she utilized those appurte¬ 
nances supplied by the defendant hospital. She had a 
very vital interest in the existence and continuance of 
the hospital and derived real benefits flowing from it, at 
the same time contributing and offering nothing of 
benefit to the institution. 
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C. The doctrine as applied by the federal courts. 

Tlie Supreme Court of the United States has not had 
occasion to pass upon this matter directly. However, 
in the case of The City of Providence v. Clapp, 17 How. 
161, 15 L. ed. 72, wherein a municipal corporation was 
sued for tlie tort of its agent, the court, having been 
presented with the English cases kindred to and out of 
which the doctrine of Heriot Hospital v. Ross arose, 
said: 


“It is admitted that the defendants are not liable 
for the injury complained of at common law, but 
that the plaintiff must bring the case within the 
above Statute to maintain the action.” 

With but one exception, ( Putnam Memorial Hospital 
v. Allen, 34 2d 639) all of the federal courts which have 
passed upon the question, have sustained the immunity 
of charitable institutions from liability for the tort of 
an agent. The case presenting the exception, cited 
above, has not been followed by any federal court. 

The case of Union Pac. Ry. Cov. Artist, 60 F. 365 ap¬ 
pears to be the earliest federal case on this subject. An 
employee of a railroad sought to recover for injuries 
sustained by him as a patient of a hospital maintained 
by the employer. It was a charitable institution. The 
court denied recovery in a well-reasoned opinion. The 
court: p. 367 

“But this doctrine of respondeat superior has 
no just application where one voluntarily aids in 
establishing or maintaining a hospital without ex¬ 
pectation of pecuniary profit. . . . The doctrine 
of respondeat superior no longer applies, because, 
by fair implication, he simply undertakes to exer¬ 
cise ordinary care in the selection of physicians 
and attendants who are reasonably competent and 
skillful, and does not agree to become personally 
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responsible for their negligence or mistakes. . . . 
It would be a hard rule, indeed,—a rule calculated 
to repress the charitable instincts of men,—that 
would compel those who have freely furnished such 
accommodations and services to pay for the negli¬ 
gence or mistakes of physicians or attendants that 
thev had selected with reasonable care. No such 
rule has ever prevailed in this country. The rule 
is that those who furnish hospital accommodations 
and medical attendance, not for the purpose of 
making profit thereby, but out of charity, or in the 
course of the administration of a charitable enter¬ 
prise, are not liable for the malpractice of the 
physicians or the negligence of the attendants they 
employ, but are responsible only for their own 
want of ordinarv care in selecting them.” 

The case of Poivers v. Massachusetts Homeopathic 
Hospital , 101 F. 896 (affirmed, 109 F. 294) was next de¬ 
cided. A patient sued a charitable institution for in¬ 
juries received. The court, although bound by the 
Massachusetts decisions holding the action not main¬ 
tainable, bottomed its decision on reasoning other than 
the trust fund doctrine. The court: p. 898 

“The person who enters a charitable hospital is 
not a contractor; neither is the hospital a contrac¬ 
tor with that person. The person who enters is a 
mere licensee, like a guest who enters one’s house, 
and must take the service as he finds it.” 

“. . . But the point to which I call attention, 
and which is the proposition which ought to guide 
the courts, is the affirmation that an action of this 
kind was not known to the common law.” (Italics 
supplied.) 

The following cases support the general rule con¬ 
tended for: 

Paterline v. Memorial Hospital Association, 247 
F 639, cert. den. 246 U. S. 665; 

Denting Ladies Hospital Association v. Price , 
276 F 668; 
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Ettlinger v. Trustees of Randolph-Macon Col¬ 
lege, 31 F 2d S69; 

Iliggons v. Pratt Institute, 45 F 2d 698; 
Bodenheimer v. Confederate Memorial Associa¬ 
tion, 68 F 2d 507. 


In Ettlinger v. Trustees of Rand olph-M aeon College , 
Supra, the District Court of tlie United States for the 
Eastern District of Virginia, had directed a verdict for 
the defendant on the ground that it was immune be¬ 
cause of its charitable nature and activities, and its 
action was sustained by the Circuit Court of Appeals in 
a very well reasoned opinion. Judge Parker’s opinion 
in the Ettlinger case, and his opinion in the case of 
Bodenheimer v. Confederate Memorial Association, 68 
Fed. (2nd) 507, strongly indicate that Court favors the 
application of the doctrine not only to the recipients of 
but to strangers to the charity. The Court at page 872 
stated as follows: 

“But, resting upon public policy, the rule rests 
upon a sufficiently firm foundation. A policy of the 
law which prevents him who accepts the benefit of 
a charity from suing it for the torts of its agents 
and servants, and thus taking for his private use 
the funds which have been given for the benefit of 
humanity, which shields gifts made to charity from 
‘the hungry maw of litigation’ and conserves them 
for purposes of the highest importance to the 
state, carries on its face its own justification, and, 
without the aid of metaphysical reasoning, com¬ 
mends itself to the wisdom of mankind. It is sig¬ 
nificant that almost without exception the courts, 
while giving different reasons for the rule, have 
not hesitated to apply it where the one seeking to 
enforce liability against a charitable institution is 
one who has accepted benefits from it. In Rhode 
Island the Supreme Court refused to follow the 
rule, but the succeeding Legislature proceeded to 
establish it by statute. There is quite a conflict of 
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authority as to the liability of a charitable corpora¬ 
tion to employees or strangers; but we need not 
consider these cases, as they have no application 
here. ,, 

And then, on page 873 the Court quotes with ap¬ 
proval from the case of Vermillion v. Women's College 
of Due, West, 104 S. E. 197, 88 S. E. 649. Judge 
Parker, in referring to said case, stated: 

“The opinion was written by the later Justice 
Hydrick. In discussing the contention that that 
case was distinguished from the earlier case of 
Lindler v. Columbia Hospital, supra, in that plain¬ 
tiff was not a beneficiarv of the charitv and in that 
the negligence was not that of a servant but of the 
corporation itself, the learned judge used language 
which, in so far as it relates to the negligence of 
the managing officers of the corporation, is directly 
applicable here. Said he: 

‘These difference in the facts of the two cases 
make no difference in the applicable law, because 
the exemption of public charities from liability 
in actions for damages for tort rests not upon 
the relation of the injured person to the charity, 
but upon grounds of public policy, which forbids 
the crippling or destruction of charities which 
are established for the benefit of the whole public 
to compensate one or more individual members 
of the public for injuries inflicted by the negli¬ 
gence of the corporation itself, or of its superior 
officers or agents, or of its servants or em¬ 
ployees. The principle is that, in organized so¬ 
ciety, the rights of the individual must, in some 
instances, be subordinated to the public good. It 
is better for the individual to suffer injury with¬ 
out compensation that for the x>ublic to be de¬ 
prived of the benefit of the charity.’ ” 


17 


In Bodenheimer v. Confederate Memorial Associa¬ 
tion, 68 F 2d, 507, 510, the Court stated: 

Nor is it necessary to decide, and we do not decide, 
what is the rule as to the liability of a charitable 
corporation for injuries inflicted upon one not a 
beneficiary of the charity in the administration of 
property used exclusively for charitable purposes, 
and not held by the charity as an investment. The 
weight of authority seems to sustain liability in 
such cases; but a more profound analysis of under¬ 
lying principles may disclose that there is no rea¬ 
son for subjecting property which has been dedi¬ 
cated to purposes of the highest importance to hu¬ 
manity to liability, under the rule respondeat su¬ 
perior, for the negligence of those who administer 
it. While those guilty of negligence should un¬ 
doubtedly be held to accountability therefor, it does 
not necessarily follow that property dedicated to 
the use of humanity should be subjected to loss be¬ 
cause of the negligence of those who happened to 
control it. There would be something incongruous 
in the sale of a church, or a public library, or a pub¬ 
lic art gallery to satisfy the claim of an individual 
for damages sustained as a result of the negligence 
of the trustees in failing to keep the property in 
repair. As was well said by the learned judge be¬ 
low: ‘In this connection it may not be amiss to 
point out what would very probably occur in this 
case were plaintiff permitted to maintain her 
action for damages and to obtain a verdict and 
judgment against defendant. Such verdict and 
judgment would probably be substantial. The 
judgment could be paid only from donations here¬ 
tofore or hereafter made by friends of the institu¬ 
tion. If it were not paid execution would in due 
course issue. If the execution were not satisfied 
through the institution it would become necessary 
for the Marshal to levy upon the invaluable histor¬ 
ical material which defendant has collected and is 
preserving in Battle Abbey solely for the benefit 
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of this and future generations. This historical 
material, or a great part of it, would have to be 
sold at public auction to satisfy the execution. 
The institution would probably be disrupted with 
the result that no doubt it would be impossible ever 
again to assemble such an extensive and valuable 
collection of historical data, so that the loss to the 
public would be irreparable’ ”. 

Again, whether an eleemosynary institution is liable 
in tort for the acts of its agents is a question of local 
law, as to which the federal courts will follow the settled 
course of decisions of the jurisdiction. 

“It is to be remembered, however, that this di¬ 
versity of opinion will not be indulged in by the 
courts of the United States, where, as we have just 
said, in the ordinarv administration of the law bv 
state courts, and by the settled course of their de¬ 
cisions, certain rules are established which have 
become rules of property and conduct in the state, 
and have all the effect of law, which it would be 
wrong to disturb.” 

Snare & Triest Co. v. Friedman. 169 F 1. 

See also: 

Paterlini v. Memorial Hospital, supra; 

Putnam Memorial Hospital , supra; 

Higgons v. Pratt Institute, supra. 

It has been said that “the cases on this subject pres¬ 
ent an almost hopelessly tangled mass of reason and 
unreason such as is not often encountered in the law.” 
(Zollman, American Law of Charities, sec. 813.) The 
decisions and grounds therefore are legion, and no pur¬ 
pose would be served by a full discussion of them all. 
It need only be noted that, generally, the grounds for 
the decisions fall into three categories: trust fund doc¬ 
trine, public policy theory and implied waiver theory. 
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Any adequate compilation of the authorities may be 
found in annotations contained in: 

14 A. L. R. 572 

23 A. L. R. 923 

30 A. L. R. 455 

33 A. L. R. 1369 

42 A. L. R. 971 

62 A. L. R. 724 

868 A. L. R. 491 

10S A. L. R. 1199 

124 A. L. R. 808-814. 


II. The Fact That the Defendant Carried Insurance to 
Indemnify It Against Loss by Liability Imposed 
by Law Does not Deprive It of the Right to Claim 
Immunity as a Charitable Corporation. 

With the exception of Colorado all of the State 
Courts that have been called upon to consider this ques¬ 
tion have decided it in favor of the position taken by 
the defendant herein. The reason therefore is ap¬ 
parent—an indemnity policy is not effective unless and 
until liability under the law has been imposed. The 
cases sustaining defendant’s position are as follows: 

Greattrex v. Evangelical Hospital, 261 Mich. 327, 
86 A. L. R. 487; 

Stottaker v. Big Sisters Hospital, 116 Cal. App. 
374, 2 P 2d 520; 

Emman v. Boston University, 270 Mass. 209,170 
N. E. 43; 

Williams v. Church Home, 223 K7. 355, 3 S'. W. 
2d 753; 

McKay v. Morgan Mem. Institutions, 272 Mass. 
121,’ 172 N. E. 68; 

McLeod v. St. Thomas Hospital (Term.), 95 S. 
W. 2d 917; 

Herndon v. Massey, 217 N. C. 610, 8 S. E. 2d 914, 
217 N. C. 610 ; 

Vanderbilt University v. Henderson, 127 S. W. 
2d 284 (Term. App.) 
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III. The Evidence was not Sufficient to Establish 
Negligence on the Part of the Defendant. 

It is earnestly urged that there was not sufficient evi¬ 
dence of negligence. It was apparent that the swinging 
door leading from the medical ward did not constitute 
the negligent maintenance of a dangerous condition or 
instrumentality. It was plainly apparent that the use 
of such doors was adopted by the defendant as an ef¬ 
ficient means to enable its employees to expeditiously 
discharge their duties. It had been known to the plain¬ 
tiff for a great many years, and she made no objection 
to the same or any complaint concerning it. (R. 27) 
If she considered it dangerous she could have refused 
to accept employment from patients confined in that 
hospital. The second count of the declaration, charg¬ 
ing negligent maintenance of the door was abandoned 
(R. 119), and the only issue sent to the jury was on the 
question as to whether the student nurse had opened 
the door in a negligent manner when the plaintiff was 
passing. We are at a loss to see in what respect the 
action of the student nurse constituted actionable negli¬ 
gence. 

The plaintiff knew from her long experience in the 
hospital that persons leaving the ward necessarily had 
to push the door outward into the hall, and she, herself, 
had, according to her testimony, used the door fre¬ 
quently and had occasion to push it out-ward into the 
hall. (R. 27) The testimony of the student nurse, 
given by deposition, was that she could not see through 
the door whether anyone was passing the same. (R. 54) 
By the same token, the plaintiff herself could not see 
through the door and determine whether anyone was 
approaching the same with the intention of opening it. 
In such a situation, the plaintiff, being thoroughly fam- 
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iliar with the equipment of the door, etc., assumed all 
the ordinary risks incident to its opening, and there 
was no duty imposed upon the defendant to protect her 
from coming into collision with the door when she 
could easily have avoided any possible contact by walk¬ 
ing a couple of feet further away from the door. As to 
the desirability of so doing she had been warned, ac¬ 
cording to the testimony of her own witness, Miss Sand- 
maier, who testified positively that the plaintiff had 
been instructed to keep in the center of the corridor 
when passing wards where there were swinging doors. 
(R. 41) The defendant had a right to assume that the 
plaintiff would follow the instructons given her, and 
was not called upon to anticipate an accident by her 
failure to obey such instructions. 

It is furthermore submitted that the plaintiff herein 
was a licensee, to whom the defendant owed no greater 
duty than to refrain from “Wilfully or wantonly” in¬ 
juring her. She was not on the defendant’s premises 
as an invitee to transact business with it, but she was 
employed and paid solely by the patient whom she was 
attending. The defendant permitted her presence on 
the premises at the patient’s request. The duty of the 
owner of premises to a licensee is clearly set forth in 
the following case: 

In Koska v. Bankline Limited , et al., 46 Fed. (2nd) 
119, where the Captain of defendant’s vessel had pur¬ 
chased a piano with the cooperation of the defendant’s 
secretary, the Captain having paid for the piano out of 
his own funds, and the plaintiff being on the vessel for 
the purpose of setting up the said piano, the Court held 
that the plaintiff was a licensee, stated: 

“It is clear from the undisputed facts that his 
relation to the ship most favorably stated from his 
viewpoint was that of a licensee. The fact that he 
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was the personal employee of the captain, if not 
known to him, could easily have been ascertained 
by inquiry. Indeed his pass to the ship indicated 
that he was to go aboard on private business. Cer¬ 
tainly the ship’s people did nothing to mislead 
him. Now the duty of an owner of a ship to a li¬ 
censee on board is well settled. The general rule 
is that the owner shall not wilfully or wantonly 
injure a licensee, or expose him to hidden perils, 
or fail to use due care to prevent injury to him 
after discovering that he is in danger. Duree v. 
Railroad (C. C. A.) 241 F. 454; The Sudbury 
(D. C.) 14 F. (2d) 633; The Silverado S. S. Co. v. 
Prendergast (C. C. A.) 31 F. (2d) 225; Swanson v. 
Luckenbach S. S. Co. (C. C. A.) 17 F. (2d) 735; 
Freeman v. United Fruit Co., 223 Mass. 300, 111 
N. E. 789.” 

See also on the question of the duty of the owner to 
licensees. 

Comean v. Comean (Mass.) 189, N. E. 588. 

Brosnan v. Koufman (Mass.) 2 N. E. 441. 

Fitzpatrick v. Cumberland Glass Manufactur¬ 
ing Company, 61 N. J. L. 378. 

Freeman v. United Fruit Company, 223 Mass. 
300. 

In Branan v. Wimsatt, 54 Appeals, D. C., 374, 377, 
the Court said: 

“Licensees enter upon the premises of another 
for their own interest, convenience, or gratifica¬ 
tion, and at least assume the risk of unconcealed 
dangers which are natural to the place, and which 
can be avoided by proper care.” 

In Glaser v. Congregation Kehillath Israel, 263 Mass. 
435, the Court said: 

“A distinction has been established as to the 
degree of duty owed by one who invites another to 
enter upon his premises solely for the business of 
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the guest and without benefit to the invitee, and by 
one who invites another to come upon his premises 
for the business and benefit of the inviter, or for 
both. It has been held that one who for his own 
purposes goes upon the premises of the defendant, 
even though at the latter’s invitation, cannot re¬ 
cover for ordinarv negligence of the defen¬ 
dant, * * *” 

IV. The Evidence Established Without Contradiction 
That the Plaintiff by Her Own Negligence Con¬ 
tributed to the Accident of Which She Complains. 

The plaintiff produced as one of her chief witnesses, 
Barbara Sandmaier, and this witness testified that the 
plaintiff had been instructed that she was to keep out 
in the center of the corridor when passing the swinging 
doors. The plaintiff did not contradict this testimony 
and it stands uncontradicted by any other witness. 
The testimony of Miss Sandmaier was as follows: 

“By Mr. Quinn 

“Q. You say that some orders had been given to 
the nurses to be careful how they open that door? 

“A. I tell—we tell them to be cautious when thev 
open the swinging doors. 

“Q. You also tell the nurses, do you not, that 
when they are in the corridor to keep out from the 
wall where the swinging doors are ? 

“A. Yes. 

“Q. Is that correct? 

“A. That is right. 

“Q. And all student nurses get that instruction, 
and all the nurses that use the hospital know that 
those doors are there for the convenience of those 
who are to use the medical and surgical wards? 

“A. (The witness nodded her head.) 

“Q. And that the doors swing out and therefore 
they are supposed to keep out in the center of the 
corridor in passing those doors, aren’t they? 
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“A. That is right. 

* ‘ Q. How long were you connected with the hos¬ 
pital, Miss Sandmaier? 

“A. Well, I graduated at the hospital there. 

“Q. What year? 

“A. 1912. 

“Q. The same year that Miss Hughes gradu¬ 
ated ? 

“A. Yes, she was a classmate of mine. 

“Q. You know that she had that instruction at 
the hospital about keeping in the center of the cor¬ 
ridor? 

“A. That is right. 

“Q. And your class had received that instruc¬ 
tion? 

“A. Yes.” (R. 41, 42.) 

And notwithstanding the tendency of Miss Sandmaier 
and Miss Ross, undoubtedly motivated by sympathy, to 
color their testimony favorably to the plaintiff, it was 
clearly established on cross-examination that the plain¬ 
tiff had stated to Miss Sandmaier, “That she guessed 
it was dark, and that she did not observe the door 
open,” (R. 108) and to Miss Ross, that she, (Miss 
Ross), “was not at fault for the accident * * * that she 
was walking too close to the wall.” (R. 106.) Both 
Miss Sandmaier and Miss Ross admitted that their rec¬ 
ollection as to what Miss Hughes had said to them was 
not so clear, approximately six years after the acci¬ 
dent, and that their recollection was much clearer at 
the time that they gave their statements two days after 
the accident (R. 91), and Miss Ross did not deny the 
portion of her statement as to her conversation with 
the plaintiff. (R. 57, 58, 59.) Neither did Miss Sand¬ 
maier denv the accuracv of her statement, and in fact 
two months before the trial of this case she had read a 
copy of the statement and put her initials on the same 
as indicating that it was correct. (R. 92.) In view of 
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the uneontradicted evidence that the plaintiff had vio¬ 
lated an instruction given to her for her own safety, 
without which violation the accident would not have 
happened, and the fact that she was thoroughly fa¬ 
miliar with the operation of the door in question, it is 
most earnestly urged that she assumed whatever risk 
there was in passing the door and was guilty of negli¬ 
gence contributing to the accident which bars her of 
the right to recover in this case. 

In Olson v. Whiteborne and Swan (Cal.) 263, Pac. 
518, 58 A. L. R.—129, 131, the Court in treating on a 
case which involved injury to a patron of a store who 
was struck by a swinging door, stated: 

“The trial court on the motion for a nonsuit 
ruled against the contention of plaintiff that the 
doctrine of res ipsa loquitur applied, and further 
held not only that no negligence was proved as 
against the defendant, but that if such negligence 
might be inferred from any of the evidence the 
plaintiff was guilty of contributory negligence as a 
matter of law. We think the court was justified in 
concluding that on any theory of defendant’s re¬ 
sponsibility in the matter the plaintiff was so guilty 
of contributory negligence. She testified that she 
was familiar with the operation of these particular 
swinging doors, had used them many times prior 
to the accident, and knew of their rebound. Not¬ 
withstanding this familiarity and knowledge, she 
placed herself in a position of danger for reasons 
which were entirely personal to herself.” 
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CONCLUSION. 

In conclusion it is submitted that on each and every 
point herein presented it was the duty of the Court 
below to direct a verdict for the defendant, or to enter 
judgment in its favor notwithstanding the verdict or to 
grant a new trial, and the judgment of the Court en¬ 
tered upon the special verdict of the jury should there¬ 
fore be 'reversed. 

• V Respectfully submitted, 

'r “ ' _ 

Henry I. Quinn, 

"William T. Hannan, 

Attorneys for Appellant , 

637 Woodward Bldg., 

733 15th St., N. W., City. 





